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ABSTRACT 

The purpose of this publication is to make available 
to the public official rulings relating to the Federal old-age, 
survivors, disability, health insurance, suppilem€n±al security 
income, and' miners' benefit programs. Tlje rulings contain 
precedential case decisions, statements of policy and interpretations 
of. the law and regulations. Included is a cumulative listing of 
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PREFACE 

The Cumulative Bulletin of Social Security Rulings is published annually 
under the authority of the Commissioner of Social Security for the purpose 
of making available to the public, official rulings relating to the Federal old* 
age, survivors, disability, health insurance, supplemental security income, 
and miner's benefit programs. 

It is the policy of the Social Security Administration to publish rulings of 
general interest in order to promote understanding of the provisions and ad- 
ministration of titles II, XVI, and XVIII of the Social Security Act, title IV 
of the Federal Coal Mine Health and Safety Act of 1969, as amended, and 
related laws. In publishing these rulings, care has been taken to avoid the 
disclosure of confidential information, and of the identity of the parties or 
other persons involved, unless already a matter of public record, as in court 
cases. 

The rulings contain precedential case decisions, statements of policy and 
interpretations of the law and regulations. A ruling would not be applicable 
to other cases where the facts are not substantially the same as those stated 
in the ruling. In applying these rulings, the effect of subsequent legislation, 
regulations, court decisions, and rulings must also be considered. The rulings 
as published may be modified or superseded* by subsequent rulings. 

Citation of Sori&l Security Ruling may be made by reference to the ruling 
number and th. Cumulative Bulletin and page where reported. For example. 
Social Security Ruling No. 19 for 1976 should be cited as "SSR 76-19 
C.B. 1976 p. 5." 

This Cumulative Bulletin reproduces in full Part I of all quarterly issues 
of the "Social Security Rulings" published in 1976. It contains precedential 
case decisions relating to the provisions of titles II and XVIII of the Act, 
title IV of the Federal Coal Mine Health and Safety Act of 1969, as amended, 
and policies and interpretations which may affect the rights of claimants 
under these titles. Cases decided in the Federal courts upon appeal from the 
decision of the Secretary are identified by a suffix "c" after the ruling number. 
Case decided by the Appeals Council of the Bureau of Hearings and: Aopeals, 
representing the final decision of the Secretary, are identified by a suffix "a" 
after the ruling number. 

All references herein to sections of law relate to sections of the Social 
Security Act, as amended, unless otherwise specifically designated. 

All references herein to regulations, unless otherwise specified, relate to 
those regulations of the Social Security Administration which are published 
in the Code of Federal Regulations under Title 20 — Chapter III — Part 404 
(Federal Old-Age, Survivors, and Disability Insurance), Part 405 (Federal 
Health Insurance for the Aged), and Part 410 (Federal Black Lung Benefits), 
and Part 416 (Supplemental Security Income) . For example, 20 CFR 404.312 
refers to section 404.312, Part 404, Chapter III of Title 20 of the Code. New 
and amended regulations are printed initially in the Federal Register. 
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"Social Security Rulings" was published quarterly from 1960 through 
October 1967, bimonthly from the January 1968 through November 1974 
issues, .publication again became quarterly beginning January 1975. The 
subscription price is $11.45 a year ($2.68 additional for foreign mailing). 
The'price per copy is $2.90. 

Cumulative. Bulletins containing the rulings issued during 1974 and 1975 
are -available by individual purchase from Superintendent of Documents, 
Government Printing Office. The prices are: 

Cumulative Bulletin 1974 . $1.55 

Ciimulaave Bulletin 1975 « 1.90 

Cuixiulative Bulletins from 1960 on other than those listed above, may be 
obtained free of charge upon request to the Social Security Administration, 
Office of Policy and Regulations, 6401 Security Blvd., Baltimore, Maryland 
21235. 



The SociaV Security Act and related laws are printed in the "Compilation 
of the Social Security Laws." The 1973 edition is available for purchase in 
two volumes. Volume I contains the Social Security Act as amended through 
January 1, 1973, title IV of the Federal Coal Mine Health and Safety Act, 
as amended in May 1972, and pertinent provisions of the Internal Revenue 
Code of 1954. Volume I! contains sections of amending acts affecting the 
Social Security Act, provisions of the Act which have been repealed and 
provisions of related enactments through December 31, 1972. These volumes 
may be purchased together or separately, at S3 .45 for Volume I and $3.20 
for Volume II. The Social Security Act is also contained in title 42 of the 
United States Code, section 301 et seq; title IV of the Federal Coal Mine 
Health and Safety Act of 1969, as amended (miner's black lung benefits) is 
contained in title 30 of the United States Code, sections 901 et seq. 

Title 20 of the Code of Federal Regulations, revised as of April 1, 1975, 
consists of two volumes which can be purchased together or separately. 
Volume I sells for S2.45, Volume II, containing Chapter III, sells for $9.70. 
New and amended regulations are printed initially in the Federal Registe? 
The charge for individual copies is 75 cents for each issue, or 75 cents for 
each group of pages as actually bound. 

The Social Security Handbook, fifth edition, reflects the provisions of the 
SociaL Security Act as amended through December 31, 1973, the regulations 
issued thereunder, and precedential case decisions (rulings), relating to the 
retirement, survivors, disability, health insurance, black lung benefits, and 
supplementary security income programs. It also includes brief descriptions 
of related programs. The Handbook is intended for the use of people who 
want a detailed explanation of these programs, how they operate, who is 
entitled to benefits and how such benefits may be obtained. The Handbook 
may be obtained for $4.30: 
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These- pMications, including materials now being prepared or planned^ 
when published, may be obtained from the Superintendent of Documents, 
Government Printing Office, Washington, D£. 20402. A check or inoney 
order covering the cost of the publication, when listed, should accompany 
tfie order for the publication. 
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Child's Insurance Benefits 

SECTION 202(d)C7) (42 U.S.C. 402(d)(7))— CHILD'S INSURANCE 
BENEFITS— STUDENT— PERIOD OF NONATTENDANCE 

20 CFR 404.320 SSR 76-19 

Where-due to a strike by the personnel of an educational institution, a 
student beneficiary is unable to resume or continue full-time attendance at the 
institution for a period of time exceeding four consecutive calendar months, 
the period of time during which the beneficiary is unable to attend classes 
because of the strike need not be considered a "period of nonattehdance" as 
that term is used in subparagraph (B) of section 202(dX7) of the Social Security 
Act. For purposes of continuing entitlement in such situations, the inquiry is 
whether, pursuant to subparagraph (A) of section 202(dX7) the beneficiary 
would be considered by the institution to be a "full-time student" during the 
strike or whether, but for the strike, the beneficiary would have been "in 
full-time attendance" at the institution, and whether, upon settlement of the 
strike and the resumption of classes, the beneficiary eitjier intends to, or in 
fact does, continue to attend the institution as a full-time student. 

A strike of personnel of an educational institution prevented the hold- 
ing of regularly scheduled classes, and a student beneficiary, because of 
this strike, was unable to attend classes for a period of time which 
exceeded four months. With respect to those students who were entitled 
to student benefits prior to the strike, it is held that the period of time 
during which the student beneficiary is unable to attend classes because 
of a strike need not be considered a "period of nonattendance" as that 
term is used in subparagraph (B) of section 202(d)(7) of the SocialSecurity 
Act. In such situations the applicable provision of the statute is subpara- 
graph (A), rather than subparagraph (B), of section 202(d)(7). 
Subparagraph (B) reads as follows: 

"(B) Except to the extent provided in such regulations, an individual shall be deemed to 
be a full*time student during any period of nonattcndpnce at an educational Jnstitution at 
which he has been in full-time attendance if (i) such period is 4 calendar months or less, 
and (ii) he shows to the satisfaction of the Secretary that he intends to continue to be in 
full-time attendance at an educational institution- immediately following such period. An 
individual who does not meet the requirements of clause (ii) with respect to such period of 
nonattendance shall be deemed to have met such requirement (as of the beginning of such 
period) if he is in full-time attendance at an educational institution immediately following 
such period." 

9. 
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This provision appHes where a student beneficiary has a **period of 
nonattcndance" which is four consecutive months or less and following 
which he or she resumes full-time attendance. Subparagraph (B) provides 
that in such situations, the student beneficiary may be deemed to have 
been a full-time student during the period in which he or she was not 
attending the institution. The legislative history of this provision indicates 
that its intent was to provide for the continuation of benefit payments 
during normal school vacation periods as well as during the school year 
and to provide for benefits for any period of four calendar months or less 
in which a person does not attend school.^ A ''period of nonattendance" 
could properly be considered to be the period of time during which the 
student beneficiary (who was enrolled as and who had, by the standards 
of the institution, the status of a full-time student) personally decided or 
was compelled not to be active as a full-time student due to personal 
circumstance or because of personal conduct. Such personal cir- 
cumstances could include events such as employment or illness, or could 
arise because the institution is not then offering courses which are of 
interest to the beneficiary. 

Section 404.320(c)(3) of Regulations No. 4 has defined the status of 
"deemed full-time student during a period of nonattendance," to exclude 
an individual whose nonattendance is due to expulsion or suspension, 
notwithstanding the fact that the individual intends to or does in fact 
resume full-time attendance within four calendar months after the begin- 
ning of such period of nonattendance. Under both subparagraph (B), 
quoted above, and section 404.320(c)(3), a "period of nonattendance" 
may not exceed 4 consecutive calendar months. However, where a stu- 
dent beneficiary is prevented because of a strike of school personnel from 
resuming or continuing full-time attendance, the applicable provision of 
the statute is subparagraph (A) of section 202(d)(7). Subparagraph (A) 
reads as follows: 

"(7) For purposes of this subsection — 

**(A) A Tull'time student* is an individual who is in full-time attendance as a 
student at an educational institution, as determined by the Secretary (in 
accordance with regulations prcscnbcd by him) in the light of the standards 
and practices of the institutions involved, except that no individual shall be 
considered a *full-time student* if he is paid by his employer while attending 
an educational institution at the request, or pursuant to a requirement of his 



This provision defines a full-time student as a student who is "in 
full-time attendance." Full-time attendance is to be determined in light of 
the standards and practices of the institutions involved and in accordance 
with regulations prescribed by the Secretary. The applicable regulation,, 
section 404.320(c)(2) of Regulations No. 4, defines full-time attendance.to 
provide, generally, that if an individual is enrolled at an educational,^ 
institution and is carrying a subject load which is considered full-time by 
the institution, he or she may be considered a full-time student. Thus, if 
there are no classes being conducted by an educational institution be- 
cause of a strike, but the institution intends to resume classes when the 
strike is over, the inquiry should be whether the beneficiary would be 



* See, H.R. Rep. No. 213, 89th Cong., Isi Scss. 86 (1965) and S. Rep. No. 404. 89lh 
O long., Sess. 97 (1965). 
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considered by the institution to be registered or enrolled as a full-time 
student during the strike or whether, but for the strike, tba^beneficiary 
would have beenJn full-time attendance at the institution and whether, 
upon settlement of the labor dispute and the resumption of classes, the 
beneficiary either intends to, or actually does, continue to attend the 
institution as a full-time student. 



SECTION 202(d) (42 U.S.C. 402(d))— CHILD'S INSURANCE BENE- 
niS-DEFINITION OF EDUCATIONAL INSTITUTION. 



.20 CFR 404.320(c) (5) SSR 76-.lla 

Where claimant* for child's insurance benefits as **full«linie siudenls** con* 
tended that because the credits of the nonaccredited school they attended were 
accepted, on transfer, by three schools recognized by the Social Security Ad* 
ministration as educational' institutions, benefits should be awarded. Held, al< 
though three schools accepting credits from the claimants* school are recog- 
nized by the Administration as educational- institutions, they have hot been 
accredited by a State*recognized or nationalIy*recognized accrediting agency 
and therefore the school attended by the claimants does not meet the definition 
of an '^educational institution** set forth in Section 202(d) (7) (C) of the Social 
Security Act. 



The issue before the Appeals Council is whether the claimants are entitled 
to child's insurance benefits as {ull*time students. Specifically at issue is 
whether the school they attend meets the definition of an educational insti- 
tution as prescribed by section 202 (d) (7) (C) of the Social Security Act 
and section 404.320(c)(5) of Regulations No. 4. 

The wage earner was entitled to old-age insurance benefits beginning 
January 1973. On October 2, 1972, he filed an application for child's insur- 
ance benefits on behalf of his two sons. This claim was denied initially and 
upon reconsideration because it was determined that the school the children 
were attending was not a school approved by a State or accredited by a 
'State*recognized or nationally-recognized accrediting body. The administra- 
tive law judge concluded that, since three schools that were recognized as 
educational institutions by the Social Security Administration accepted 
transfer credits from the school attended by the claimants, it met the defini- 
tion of an educational institution and that the claimants were, therefore, 
entitled to child's insurance benefits. Although the school in question is not 
accredited by any recognized accrediting agency, it will be recognized as an 
cducational< institution for purposes of entitlement to child's insurance 
benefits if three accredited educational institutions accept its credits — on 
transfer. 

Section 202(d)(7)(C) of the Social Security Act defines an "educational 
institution" as follows: 

"(C) An 'educational insthution* is (i) a school or college or university 
operated or directly supported by the United States, or by any State or local 
" -government or political subdivision thereof, or (ii) a school or college or uni* 
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versity which has been approved by a Stale or accredited by a State-recognizcd 
or nationally-recognized accrediting agency or body, or (iii) a nonaccredited 
school orcollege or^univorsity-whose^credits-are accepted. on-transfer,-by not- 
Icss than three institutions which are so accredited, for credit on the same 
basis as if transferred from an institution so accredited." See, also. Social 
Security Administration Regulations No. 4, section 404.320(c)^(5). 

The Social Security Administration sent the customary school attendance 
form to the school attended by the claimants, and the school informed the 
Administration of three schools in the United States to which they had sent 
academic records. These three schools are not accredited educational insti- 
tutions and the acceptance by these schools of transfer credits from the 
school attended by the claimants is insufficient to qualify ^it as an educa- 
tional institution within the meaning of section 202(d) (7) (C) ol the Act. 

The claimant presented letters from three schools which all indicate that 
they freely accept all transfer credits taken at the school which the 
claimants attend. All ihrte of these schools are recognized as educational 
institutions by the Administration and precedent cases are available which 
indicate that students at these schools are receiving child's insurance bene- 
fits as full-time students. Because these three educational institutions accept 
on, transfer, the courses taken at the school attended by the claimants, the 
administrative law judge found that it met the definition of an educational 
institution. 

However, none of these three schools are accredited schools. Since the 
Social Security Act and the applicable regulations require that the credits 
be accepted, on transfer, by three institutions "which have been accredited 
by a State-recognized or nationally recognized accrediting agency," the 
acceptance of transfer credits by these three schools does not qualify the 
school in question. 

This being the case, the school does not meet the prescribed definition of 
an educational institution and the claimants are not entitled to benefits. 



SECTION 202(d) (42 U.S.C. 402(d) )— CHILD'S INSURANCE BENE- 
PITS-FELONIOUS HOMICIDE-EFFECT OF JURISDICTION BY JU- 
VENILE COURT— MAINE 

20 CFR 404.364 SSR 76-29 

In the State of Maine, where rhe 15 year old son of the wage earner, accused 
of murdering his father, is dealt with totally within the frameworic of the 
juvenile court, HELD, he has. not been finally convicted of intentionally and 
feloniously killing his father and is, therefore, eligible for benefits. 

The issue posed is whether a homicide committed by a juvenile is con- 
sidered by the State of Maine to be "felonious." The fa. ,3 appear to be 
that the wage earner was found shot to death and later the same day his 
15-year-old son was arrested and charged with the murder. An attorney 
was appointed for the boy. One week later, a hearing was held before a 
judge of the District Court, sitting as a juvenile court, pursuant to 15 
M.R.S* Section 2551. At that time, the case was disposed of with the son 
O not being bound over to the ^rand jury, as was possible under Maine law, 

ERIC ;i2 



Child's Insurance Benefits 



9 



the clear inference being that the juvenile court made its own adjudication 
of the youth's act. On the following day the wage earner's widow applied 
oh behalf of the surviving children for benefits. 

The effect of the tonviction for feloniously and intentionally killing a 
wage earner is expressly stated; 

^pe/son. who has been finally convicted by a court of competent 
jurisdiction of the felonious and intentional homicide of an insured 
individual shall not be entitled to, monthly benefits or to the lump-sum 
death payiaents based on the earnings of such, deceased individual and 
such felon shall be considered non-existent in determining the entitlement 
of other persons to monthly benefits or the lump-sum death payment based 
on the deceased individual's earnings." 20 C.F.R. 404.3M. 

Thus, if the son could be said to h?Ye been convicted of intentionallv 
and feloniously murdering his father, he would not be entitled to any ' 
fits or be considered in any determination of the amount of bene 
which his mother and/or siblings are entitled. The mere fact that he kiiieu 
'the-wage~earaer-is'^ndt^n'ougr"b7^itselfnt^^ 

ceiving benefits; he must have been finally convicted for intentional and 
felon:ous-homicide*in-order-to-be-deemed4neligible-to^^receive*^^^^ 
those jurisdictions in which- courts- are empowered to treat juvenile mur- 
derers in a manner different from adults guilty of the same crime,, adjudica- 
tions by those courts are often deemed not to be criminal convictions. 
Where the juvenile court adjudication is viewed in such a manror, the 
child accused of parricide remains eligible for benefits. 

Maine is one such State that allows a District Court judge sitting in a 
juvenile court session pursuant to 15 M.R.S. Section 2551, the option in 
certain instances, of treating a child that comes before the court as; either 
a juvenile offender or binding that child over for a gr^nd jury hearing and 
subsequent criminal proceeding. Where the latter course is decided" upon, 
the judge must make a finding of probable cause and also find that the 
child is a dangerous person and a aienace to the safety of the community. 
Only upon such findings may the judge then order the child to be bound 
over for the grand juiy, thereby subjecting the child to standard criminal 
proceedings. 15 M.R.S. Section 2611, suhs. 3. 

If, however, the District Court judge employs the first option mentioned, 
that of dealing with the problem totally within the juveniie court frame- 
work, then the effect on status of the child accused of a crime quite naturally 
is altered. The judge would then make an adjudication of the commi::3ion 
of a juvenile offense, the effect of which will . . not operate in any manner, 
or to effect, a disqualification for public office, nor shall it be deemed to 
constitute a conviction of crime." 15 M.R.S. Section 2052 subs. 1. 

Newspaper reports strongly suggest that the judge chose to treat the boy 
as a juvenile offender. According to the local newspaper, the judge, vhile 
extremely reluctant to discuss the case, did. acknowledge that the boy was 
not bound over to the grand jury, that his case had remained within the 
framework of the juvenile court system. As such, 15 M.R.S. Section 2502 
subs. 1, would then operate to bar any attempt to view whatever decision 
was reached by the District Court as a conviction for a felonious and 
intentional homicide. An award of benefits tc wage earner's namesake 
would then.be.proper and in accordance 'with the regulations. 
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SECTIONS 202(d) and 204(b) (42 iJ.S.C. 402(d) and 404(b)>-CHILD'S 
INSURANCE BENEFITS--OVERPAYMENTS— CHILD OVER AGE 
18 NO LONGER STUDENT 



MUNCE V. MATHEWS, lA Unempl. Ins. Rep. #14,611 (S.D. Ohio:1976) 

The chUd*» insurance beneficiary born in January 1953 was graduated frohi 
high school in June 1972 and did not continue in school after that date. 
Knowmg that entitlement to chOd*9 insurance benefits terminates when a 
beneficiary over age 18 is no longer a full-time student, the plaintiff continued 
to accept monthly benefit payments in the bcHcf that notification of these 
events was unnecessary and that payments would terminate automatically. 
Held.xin continuing to accept such payments with the knowledge that entitle- 
ment had ceased, plaintiff was not without fault in causing the overpayment of 
benefits and recovery of the overpayment may not be waived pursuant to 
section 204(b) of the Social Security Act. 

DUNCANTDlSTWCrJUDGEr ~ ^^^^..-^ — — ] 

This is an action under the Sbciial Security Act, 42 U.S.C. Section 
-405(g)rfori^?>view.ota.final-decisi6n.o£the.Secretary.o£He 
and Welfare refusing to waive repayment of an overpayment of social 
security benefits. This matter is before the Court on plaintiffs motion for 
summary judgment. 

Since 1959» plaintiff and her children have been receiving survivor 
benefits under the Social Security Act. A child is entitled to benefits until 
he reaches the age of 18. If a child continues in regular school attend- 
ance, he is entitled to benefits from age 18 to age 22. Plaintiffs daugh- 
ter, Alice M. Estep, was bom January 1, 1953. In June, 1972, she 
graduated from -high school. She did not thereafter attend school; thus, 
she became ineligiblejfor further benefits in June, 1972. Neither plaintiff 
nor her daughter notified the Social Security Administration of the daugh- 
ter's ineligibility. An overpayment of $1,255.70 resulted. 

The administrative law judge made the following findings of fact which 
are fully supported by the record before the Secretary: 

During the oral hearing, at which the appellant, Ruth K. Munce, and her 
attorney, James W. Brown, appeared and participated on October 18, 1974, 
Mrs. Munce testified that she actually telephoned the Social Security District 
Office and informed them that Alice was no longer in regular school attend- 
ance. She stated that she was told by an individual to whom she talked on the 
telephone at the district office not to bother them with this information 
because they automatically adjust payments to children when they attain age 
18, or when they stop going to school after age 18. She could not explain how 
anyone could expect the Social Security Administration to know that a child 
had discontinued school attendance, unless notification was given. In a ques- 
tionnaire dated August 3, 1973, the appellant stated "I thought the Social 
Security Office made the adjustments themselves when a child reached 18 or 
finished school, as they did with the other children." Thus, the appcUa-nl*s 
statements on August 3, 1973 and during the course of the hearing are to the 
effect that she believed that she was not required to notify the Social Secunty 
Administration that Alice was no longer in school attendance after June 1972. 

The fact remains, however, that Mrs. Munce did send a notice in March of 
1971 with respect to the school year ending June 1971. Oi) that notice, she 
indicated that Alice was still in full time school attendance; that Alice in- 
tended to continue full time school attendance; and that she mtended to 



20 CFR 404.506 and 404.507 
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continue In full time school attendance. through the next school year ending 
June 1972. The next notice sent by Mrs. Munce to the Administration contains 
no datcs.a'nd was received by the Administration in April 1973. It shows that 
Alice is not attencfing school and that she does not intend to attend school. 
Upon further inquiry, it developed that June 1972 was the last month in which 
Alice attended school, arid that, thereafter, she obtained a job. 

On the basis of a refund questionnaire completed by Mrs. Munce, it is 
apparent that recover)' c/;he overpayment of $1,255.70 would result in some 
fmaucial hardship. However, I canno!, under the circumstances of this case, 
find that the appellant was without fault in causing the overpayment. On the 
contrary, I specifically fmd that the appellant knew of her obligation to notify 
the Administration that Alice discontinued regular school attendance after 
June 1972. I assign no credibility to her assertion that she was informed by 
employees of the District Office not to bother them with such information 
because they automatically took the proper action in such cases. The fact that 
she actually did send notices with respect to Alice's school attendance in 
March 1971 and in April 1973 clearly indicates that she knew of her obligation 
to report this event, and that she actually did report the events, but not in time 
to avoid the overpayment. Consequently, I am persuaded, and I so find, that 
the appellant was not without fauh in this matter. 

^ ^^yjeason^onhcj[o^^ 

■^Kc ove^^y mem i waivedr 



„_JUnAex Jhe^pi:o3^jsions,.oL20X.E.R. J4(H.506.th^ Secretary. .wiD^waive 
recovery of an overpayment if the recipient was "without fault" and the 
recovery would either "(1) Defeat the purpose of Title II of the Act of (2) 
Be against equity in good conscience." Fault is defined in 20 C.F.R, 
§404.507: 

**Fault" as used in "without fault" . . . applies only to the individual. 
Although the Administration may have been at fault in making the overpay- 
^ ment, that fact^dpes not relieve the overpaid individual or any other individual 
from whom the Administration seeks to recover the overpayment from liability 
for repayment if such individual is not without fault. In determining whether 
an individual is at fauh, the Administration will consider all pertinent cir- 
cumstances, including his age, intelligence, education, and physical and 
mental condition. What constitutes fauh ... on the part of the overpaid- 
individual . . . depends upon whether the facts show that the incorrect 
payment to the individual . . . resulted from: 

(a) An incorrect state*nent made by the individual which he knew or should 
have known to be incorrect; or 

(b) failure to furnish information which he knew or should have known to be 
material; or 

(c) with respect to the overpaid individual only, acceptance of a payment 
which he either knew or could have been expected to know was incor- 
rect. 

The administrative law judge's* determination that plaintiff was not 
without fault is supported by substantial evidence. Pl&Intiffs theory is 
that she thought the Social Security Administration would make the 
adjustments to the social security payments when the child reached age 
18 or finished school. She further states that she was so informed by a 
local social security administration office. Assuming these facts to be 
true, plaintiff knew that her daughter's benefits should have been termi- 
nated in June, 1972 when she quit school. She was merely under the 
belief that the Social Security Administration would automatically termi- 
nate the payments. When the administration did not, plaintiff then, of 
necessity, knew that she had received an overpayment of social security 
^^"nefits. Plaintiff, therefore, accepted, the payment on behalf of her 





12 



Old-Age and Survivors Benefits 



daughter knowing it to have been incorrect. 

WHEREUPON, the Court HOLDS that plaintiffs motion for summary 
judgment is without merit, and therefore it is DENIED. The decision of 
the Secretary of Health, Education and Welfare is AFFIRMED. 
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SECTIONS 202(d) and (g) and 205(a) (42 U.S.C. 402(d) and (g) and 
405(a))^SURVIVOR'S INSURANCE BENEFITS^EVIDENCE OF 
DEATH— ESTABLISHING DATE OF DEATH AFTER ABSENCE OF 
SEVENYEARS 

20 CFR.404.705 " ~ -77—— SSR .76-lc 
Sullivan V. Weinberger, USDC W.D. OF N.C., C-C-74-167 (4/4/75) 
" ^ "nX^JHSfipirrnsrRepT!lT4;i233':(1975) " 

The wage earner ran from hU home during flood conditions on February 25, 
1961, when police arrived after he had shct one of his 12 children in the shoulder. 
He.wa* not seen or heard from again, and a State court determined that he died of 
drowning on February 25, 1961. 
t Held: State court ruling as to date of death is not controlling in considering 

appUcattpn for survivor's insurance benefits, and sufficient testimony and evidence 
exists to support conclusion that the wage earner did not die on February 25, 1961, 
and to. support a presumption of death s^vcn years after his disappearance under 
SSA Kegulations No. 4, section 404.705. 

McMillan, District Judge: 

Claimant Lola B. Sullivan filed suit on August 12, 1974, for herself 
individually, and on behalf of her four minor children as guardian ad* 
litem. The suit seeks children's benefits under Section 202(d)(1) of the 
Social Security Act and mother's benefits under Section 202(g)(1). The 
issue is the date of death of the wage-earner, Grady Sullivan, husband of 
the claimant. The hearing examiner ruled that the date of death should be 
presumed to be seven years after the date of Sullivan's disappearance. 
Claimants maintain that February 1961, the date of disappearance, is 
the proper date of death, and they seek a ruling that they are entitled to 
benefits as of that date. 

The records shows that Grady Sullivan disappeared from his home near 
Jefferson, South Carolina, on February 25, 1961. On that date he had 
come home intoxicated and, having become upset sWith the behavior of one 
of his twelve children, shot her through the shoulder. The police were 
summoned and upon their arrival Sullivan ran from the house, never to be 
seen or heard from again. A great deal of rain had fallen for several days 
prior to Sullivan's disappearance, and the creek close to his home had risen 
considerably and £ooded some areas. Additionally, there was in the vicinity 
an old mine hole which was very deep and full of water as a result of the 
..rain. 

On February 17, 1972, Judge J.A. Spruill of the Court of Common Pleas 
O for Chesterfield County, South Carolina, ruled that Sullivan had died of 
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drowning on cr about February 27, I960. His order was amended by Judge 
Robert W. Hayes of the Fourth Judieial Cireuit of South Carolina on 
February 11, 1974, so as to ehange the date of death to February 25, 1961. 

The eourt is not bound by the state eourt's determination of the date of 
death.,To6m V. United Slates Railroad Retirement Board, 286 F. 2d 480 
(6th Cir. 1961); Lahr v. Richardson, 328 F. Supp. 966 (N. D. 111. 1971),- 
affd, 476 F. 2d 1088 (7th Cir. 1973). The rationale behind this rule jvas 
explained by the eourt in Nigro v. Hobby, 120 F. Supp. 16, 19 (D. Neb 
1954): 

The finding of the probate court docs not under the principles of res judicata nor 
the principles of collateral estoppel prevent Uie issue of the time of the decedent's 
death from being considered and determined by Uie administrator in this action. 
The Federal Security Administrator was not a party to the Nebraska probate 
proceedings and the money sought to be recovered in this action was not part of the 
res over which the probate court exercised jurisdiction. The probate decree is, 
therefore, not controlling in this case. 

Mrs. Sullivan first filed for survivpr. benefits on April 4, 1963, but her 
applieation^^was-^denied-on-that-and-several-otheroeeasions.— A~hearing- 
examine determined oh April 25,. 1974, that Sulliva n had not died on Feb- 
JCuacy_25,J;S/U,J)nt^.that.hii^deatlushoddJbe.presumedao„have^oeeurre^ 
seven years li ter, on February 25, 1968. The examiner ordered that the 
claimants were entitled to survivor benefits as of the later date, February 
25, 1968. The Appeals Couneil affirmed this decision on July 11, 1974. 
Because Mrs7 Sullivan now lives in Monroe, North Carolina, in this district, 
she sued in this court for review of the determination of the examiner. 

Although from the transcript of the hearing one could reasonably con- 
clude that Grady Sullivan had in fact died on February 25, 1961, there is 
enough testimony to the contrary to support the "substantial evidence'' 
standard as interpreted by the Supreme Court in Richardson v. Perales, 
402 U.S. 389 (1971). See also Latvs v. Celebrezze, 368 F. 2d 640 (4th Cir. 
1966). Similarly, there is sufficient evidence to support a presumption of 
death seven years after the disappearance, 20 C.F.R. §404.705. Although 
claimants are obviously poor people who could certainly use the extra 
money, the record supports the examiner's findings, and the court should 
not, with its statutorily limited review, reverse the finding of the hearing 
examiner as to the date of Sullivan's death. 

For these reasons the court grants the defendant's motion for summary 
judgment. 
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AppUcations 

SECTIONS 202(d) and 2050) (42 U.S.C. 402(d) and 4050))— 
APPLICATIONS— FILING FOR ALL BENEFITS 

20 CFR 404.603 and 404.613 SSR 76-2 
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Wh«« onIy^cvid«iw'l:onw lo scope of "appli-""^' 

cation is statement "I apply for'insurance beneBts payable to me,'* heUU such 

^statcment^Quld^notjsupport^findingjhat^uchJndividuaLliad jnanifestedintentito, ^ 

apply for.bentBts on behalf of individual for whom such applicant later served as 
representative payee. 

A question has been raised as to whether the application for a lump-sum 
death payment filed by the widower of a deceased wage earner may also 
serve as an application for child's insurance benefits on behalf of the 
children of the wage earner. Such application contains the following state- 
ment: 

r hereby apply for the lump-sum death payment and for any insurance beneBts 
payable to me under Title 11 of the Social Security Act, as amended. (Emphasis 
added) 

There is no statement on the application form with respect to the identity, 
or even the existence^ of the subject children. 
The precise^ question was as follows: 

The questionjpresented is whether the appUcation by the widower may be treated as 
an application on behalf of one or more of the ohildreii since, \jnder applicable 
regulations, the widower may have been the proper pprty to execute an application 
on behalf of Ihe children and since benefits for the children may have been *paid* to 
the H-idoWt^nas their representative payee under section $05(j) of the Social Security 
Act. 

The Social Security Act provides, with exceptions not relevant here, that 
to be entitled to a benefit, an individual must file an application therefore. 
Thus, section 202(d)(1) of the Social Security Act, as amended, provides 
that an individual shall be entitled to a child's insurance benefit if such 
indiiidual, inter alia, ''has filed application for child's insurance benefits." 
The courts have held that a claimant would not meet this "substantive" 
requirement for filing an application unless he has, in a manner consistent 
with the Act and regulations, manifested an< intent io claim a social security 
benefit. Bender v. Celebrezze, 332 F,2d 113 (7th Cir., 1964); McNally v, 
Fleming, 183 F. Supp. 309 (D.N J., 1960); Medalia v. Folsom, 135 F. 
Stipp. 19 (D. Mass., 1955). Thus in instances where a written statement 
O yhich laler is perfected by a subsequently executed prescribed form) may 
B considered an "application," SQj^ti^n 404,613 of Social Security Admin- 
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istration Regulations No. 4 (20 C.F.R. 404.613) provides that such written 
statement must indicate an intention on the part of the applicant to claim 
monthly benefits. ^ 

The same ''filing" requirements must, be met where, under section 
404.603 of-Regulations No. 4, a party other than the claimant files an 
application for benefits on behalf of the claimant. The party filing the 
application must identify the individual claiming the benefit and manifest in 
writing an intent to claim benefits on his behalf.* 

Whether an individual intended to claim a social security benefit and the 
scope of his application for a benefit are issues of fact which generally must 
be resolved by the appropriate trier of fact within the Social Security 
Administration. However, where the only evidence concerning the indi- 
viduaFs intent with respect to the scope of his application is the statement 
oh the application, '^l apply for benefits payable to me," such statement 
would not be sufficient to find that the individual had manifested an intent 
to apply for benefits on l^half of another individual, even though the 
appUcautx.oiJd Jiay.eubeenJip aidHienefits^as-the^represent ative,p ayeeJor- 
such other individual had such other individual later become entitled to a 
henefitj^- _ _ ._ 

First, the statement "I apply for benefits payable to me," would not, by 
itself, indicate that the individual filing the application is acting in a 
representative capacity. Without any such indication, it is assumed that the 
individual is acting on his own behalf. Unless SSA finds on the basis of 
other con temp oraiieous evidence that the applicant manifested an intent to 
apply for benefits in a representative capacity, an application with a 
statement thereon like that involved here may serve only as an application 
for the individual who filed it. 

Further, while benefits may be ''paid" in limited circumstances to the 
representative payee of an entitled individual under section 205(j), such 
payee does not thereby become entitled to such benefits and such benefits 
may not be considered to be benefits "payable to him." Under the provi- 
sions of section 202(d) of the Act, it is clear that, whether the child files the 
application himself or the filing is done by another person acting on behalf 
of the child, the child legally is the person "entitled" to child's insurance 
benefits and such benefits are "payable" to the child rather than to its 
parent or to any other person acting on the child's behalf. This is manifest 



^ The only category of benefits where an individual other than the claimant commonly must 
execute an application on behalf of the claimant is child^s insurance beneBts.Thns, the legend 
on the application for child's insurance benefits reads as follows: 

**I hereby apply, on behalf of the child, or children listed in item 3 below, for all- 
insurance benefits payable to them under Title II of the Social Security Act, as amended. 
iff you are applying on your own behalf anstVer the questions on this form with respect 
to yourself)** 

Where a proper parly has filed on behalf of a claimant one of the prescribed application forms 
other than the form for child's insurance benefits, that party must indicate on the application 
form that he is filing in a representative capacity. Such process is described in Claims Manual 
section 2030. Otherwise, there would be no basis for SSA to find that such applicant had filed 
the application on behalf of another person In addition to, or instead of, himself. 

* For such entitlement, other requirements would, of course, have to be met: the individual 
applying would have to l>c a proper party to apply on behalf of such other individual under 
ectioit 404.603 of RegulUions No. 4, and such other individual would have to meet all other 
"intitlement.requirements at a time within the life of the purported application. 
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from. a reading of section 202(d) and of section 205(j), which concerns 
representative payment. Section 205(j) provides: 

(j) When u appears id the Secretar>' that the interest of an applicant entitled to a 
payment would be served thereby, certification of payment may be made, regardless 
of the legal competency or incompetency of the individual entitled thereto, either for 
direct payment to such applicant, or for his u«e and benefit to a relative or some 
other person. 

And, finally even if the words "I apply for benefits payable to me'' could 
be interpreted'to mean that the applicant was filing in a representative 
capacity for an individual on whose behalf the applicant may have been 
"paid" benefits as tTie individual's representative payee, such words would 
not indicate with any certainty the identity of the purported "claimant." A 
determination concerning when to institute representative payment and 
Who to select as the representative payee is ultimately within the sound 
discretion of the Secretary. (Section 205(j) of the Act provides only that the 
Secretary "may" institute representative payment and implicitly that he 
"may" select one individual from several potential payees where it appears 
'tpT^h im^'thlat'thir interest of a^^ 

served thereby.) If the only manner in which an undisclosed claimant could 
— --be-identified*for-purposes«of' the "substantive^application^requirement- 
woidd be through the selection of another person as his representative 
payee, (such selection being within the discretion of the Secretary) and if 
sueh "other" individual woidd not be selected until the claimant had been 
determined to be entitled, it would follow that an application for benefits by 
a "potential" payee for an undisclosed claimant would never sufficiently 
identify the claimant to serve as an application on behalf of the clajmant. 

Accordingly, on the basis of the foregoing, if the only evidence manifest- 
ing the applicant's intent is the statement on his application, "I apply for 
insurance benefits payable to me," such applicant has not filed for benefits 
on behalf of another individual. 



SECmON 202(b)(1)(A) and 202(d)(1)(A) (42 U.S.C. 402(b)(1)(A) 
and 402(d) (1) (A))— APPLICATIONS^INTENT TO FILE 

20 CFR 404.613 SSR 76-30 

The wage earner flpccificd in willen fllalement that he did not wish to file 
for benefits on behalf of his dependents because he had "no immediate plans of 
rciiremcnl.** Under applicable provisions of Social Security Act, it would not 
have been in the interest of the dependents to delay filing for benefits solely be- 
cause of wage earner's retirement plans. HELD, the written siaiemenl raises auffi* 
cient doubt about wage earner's intent with respect to filing for bencfilu on 
behalf of his dependents which doubt is to be resolved in favor of finding intent 
iC-file that such statement indicated such intention, as requured by Regulations 
No. 4, section 404.613(b) . 

A question has been raised concerning a written statement which was 
made by the wage earner on behalf of his wife and child. ^ Such statement 

'The statement was included on the wage earner's application for retirement insurance 
benefits. In addition to the statement, the wage earner makes specific reference on the 
Q application to his wife and his son. 
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reads as follows: 

"I:do not wish to file for [my] wife and child now since T have no imme- 
diate plans^ of retirement:" 

The specific issue raised was whether the quoted statement would qualify 
as a written statement which indicates an intention to claim benefits on be- 
half bf another person as required by Regulations No. 4, section 404.613(b) ? 

Sections 202(b) (1) (A) and 202(d) (1) (A) prescribe the application re- 
quiremcntaJo^, wife's and child's benefits respectively. In each oase the in- 
dividual musi jiave **filed application for . . . benefits.'' S^tion''404.613 of 
Social Security- Administration Regulations No. 4 sets forth the circum- 
stances under which a written statement (rather than a prescribed application 
form) may be considered to be an application for monthly benefits. Section 
404.613 also indicates the circumstances^ under which a person other than 
the claimant may file a written statement on behalf ol the claimant.* In 
describing the.type of written statement necessary, section -404.613 (b) pre- 
scribe* that the statement must "[indicate] <2n intention to claim on behalf 
of another Person monthly benefits." (Emphasis supglied.)^ While section 
404r613^a6es not make e3q)licit Teierence to^^^Soubtful intents" it clearly 
does not preclude SSA from finding an intent to file where a. wrilten-state- 
Tnenrraises-doubt'abbutWindividM'rimra^^^ 

:proyides,:in pertinent part, that once a written statement has been received, 
notice in writing shall be sent to Uie claimant (or where the claimant is a 
minor or incompetent, to the person submitting the written statement on 
his behalf) , stating that an initial determination will be made with respect 
to such written statement if a prescribed application form is filed wiUi SSA 
within 6 months from the date of the notice. Thus, if any doubt concerning 
an individual's intent to claim benefits, on behalf of another has been mani- 
i^t^ by a writtai statement, such doubt could be resolved by^giving the 
individual the opportunity to file a prescribed application form within 6 
months from the date of SSA's notice. The foregoing interpretation has been 
explicitly adopted as part of SSA's operating procedures. These procedure 
provide that if some doubt exists about intent to file, the doubt should be 
resolved by finding an intent to file. 

In light of the foregoing conclusions pertaining to the requisite intent 
for purposes of the application requirement, the sole issue remaining to be 
resolved with respect to the subject wage earner's statement is whether it 
didiin^act raise doubt about his intent to fiie on behalf of his wife and 
child. The only evidence concerning the wage earner's intent with respect 
to the purported filing for his wife and child was the statement previously 
quoted and specific reference to his wife and child (see footnote 1) on thft 



*It does not appear that an individual could meet the application requirement for 
monthly benefits by manifesting an intent couched in terms of a future contingency. The 
regulatory scheme implementing the statutory application requirement does not authorize 
the Social Security Administration to hold in abeyance a purported application or vritten 
•tatement until' the Social Security Administration has been able to verify the occurrence 
some future event designated by the individual in such application or statementi 
'Undernhc facts raised here, the subject wage earner would be permitted to file a 
written statement of intent on behalf of his spouse and his son. Section 404.613(b) (2) (i)' 
and (ii) of Social Security Administration Regulations No. 4. Thus, if the Social Se- 
curity Administration finds that his statement manifested the requisite intent tD claim 
lefits, such statement may serve as application for both spouse and son. 
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wage earner's application. The written statement indicates that the wage 
earner's sole reason for not wishing to file for benefits was his concern 
that his retirement plans would in some way make it disadvantageous for 
him to file or at least nullify any advantages that may arise from the filing. 
This simply is not the case, however. It clearly would have been advanta- 
geous under applicable provisions of the Social Security Act for him to 
have filed regardless of his retirement plans. 

If a wage earner files an application on behalf of his dependents within 
one year of the month of their initial eligibility for benefits (henceforth 
referred to as a "timely" filing) his dependents are assured of receiving 
all benefit payments which are not precluded by the annual earnings test 
(or by another deduction or nonpayment provision) for the duration of 
their entitlement. Such assurance is quite important due to the many un- 
certainties inherent in the application of the annual earnings test* and the 
possibility that the wage earner may not be diligent in applying for bene- 
fits once it appears that such test will no longer preclude payments. Fur- 
ther, a timely filing by dependents can sometimes work to the advantage 
ol &elaS&iy annuaf eamingsTest. Kewly enfiHeH'^ 

dependents increase the amount of the famil/s benefits against which work 
ded&tibFrmay bV imposedrThus, iiTTome a family with en* 

titled dependents may. be able to receive benefits for part of a year even 
though no benefits would have bet!h payable to the wage earner if solely 
he were entitled. While it is generally to the advantage of both wage earner 
and dependents for the dependents to make a timely application, we are 
aware of no countervailing disadvantages associated with a timely filing 
under the circumstances present here. 

^ Accordingly, since it would not have been in the interest of the wage 
earner's dependents to have their filing delayed solely because of the wage 
earner's retirement plans and since the wage earner indicated in his written 
statement that the absence of plans to retire was the basis for his purported 
wish not to file, the written statement may be viewed by SSA as raising 
doubt about the wage earner's intent to file and that SSA may find that 
the wage earner did intend to file as required by section 404.613 (b) 



* "Uncertainties" which affect the imposition of work deductions include changes in the 
level of the wage earner's annual earnings as well as fluctuations in earnings from month 
to month during the year, changes in the number of individuals who are entitled on his 
account, statutory changes affecting the nature of the teat itself. Uncertainties such as 
these make it difficuh for individuals to predict whether benefits otherwise payable to 
them or their dependents would be precluded by the test. 

'The U.S. Court of Appeals for the Second Circuit held that a written statement which 
closely paralleled the written statement made here qualified under section 404.613(a) as 
a filed "written statement . . r that indicates an intention to claim monthly benefits.** 
O Widermann v. Richardson, 451 F.2d 1228 (2d Cir., 1971 ) . 
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Wages 



SECTION 209(g)(2) (42 U.S.C. 409(g)(2))— EMPLOYMENT— WAGE 
EXCLUSION FOR DOMESTIC SERVICE— CONSTITUTIONALITY 



FISHER, et al v SECYJJF^ HEALTH^ EDUCATION, AND WELFARE, et 
a/,USCA,?th Cir.T522F2d^^^^ 



Where claimant alleged that the minimum earnings requirement, excluding 
earnings of lesD than 150 a quarter for domestic service from a single em* 
ployer, discriminated against certain domestic workers who were alleged to be 
an identifiable minority group, an identifiable sexual group, and an identifiable 
economic group^of poor wage earners. Held, a legislative classification may not 
be found invalid without a showing that Congress intended to discriminate 
and such intent may not be inferred from allegation that Congress knew or 
sbould_have .lui6wn that .the class was composed principally of minority, mem* 
htn. Further keld^ the requirement has a sufBcirntly rational basis in cover* 
ing regularly employed domestic workers despite fact, recognized by the 
Congress, that: some such workers (c^^ those employed by several employers 
for a few days per quarter) would be excluded from the classification. 

Pell, Circuit Judge: 

This is an appeal from a judgment of the district court affirming the 
decision of the^Secretary of the United States Department of Health, Edu- 
cation, and Welfare denying compensation insofar as plaintiffs complaint 
sought review of that decision and dismissing the remainder of the com- 
plaint Plaintiff * is a black woman who worked for various persons as a 
domestic servant until July 1966. She worked as a dishwasher at a hotel 
from July of 1966 until October 1968 at which time she was injured while 
working. Her complaint alleges that this injury resulted in her becoming 
disabled within the meaning of various subsections of the Social Security 
Act. 42 U.S.C, § 423; 20 C.F.R. § 404.150Hf. She filed "k claim under 42 
U.S.C. § 401ff. Her claim was denied by the hearing examiner of the 
Social Security Administration (now Administrative Law Judge; herein- 
after ALJ) on the.grounds that she failed to establish eligibility for disa- 
bility compensation by showing the requisite earnings during the preceding 
40 quarters, principally because of a lack of showing of compensation of 
at least $50.00 per quarter for sufficient quarters from a single employer for 
the period during which she worked as a domestic employee. 42 U.S.C. 



n 423(c) {i){b) {i), 409 (g)(2).^ also 26 U.S.C. § 3121(a)(7)(B). 



20 CFR 404.1027(j) and (11 
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The Appeals Council aiBrmed this decision, and plaintiff filed this action 
for review under 42 U.S.C. § 405(g) in addition to seeking other relief. 

Coiint I of plaintiffs complaint alleges that the conclusions of the ALJ 
were not supported by substantial evidence. On appeal she argues that the 
AU applied too strict a standard in determining that plaintiff had not met 
her burden. In Count II of. the complaint, plaintiff alleges^ that the Secretary 
of the Treasury and his delegate (the Commissioner of ^Internal Revenue) 
have failed "to compel, to attempt to compel, or to take prudent measures to 
compel^ the '^collection of the employment tax. Plaintiff seeks mandamus 
relief to compel the collection of the employment tax on domestic workers' 
salaries if the $50.00 per employer per quarter limitation is declared uncon- 
stitutional or mandamus to compel the Commissioner to require reporting 
of all domestic workers' wages paid if the limitations are upheld. See 25 
U.S.C. § 3121(a) (7)(b). Count III of the complaint seeks a permanent 
injunction against the Secretary of the Treasury, the Secretary of the 
Department of Health, Education* and Welfare, and the Commissioner of 
Internal Re venue enjoining them from enfor cing the one employer earnings 
lequirement agafSst Black Citizens. Slie alleges llStTKese^proviSons are 
void because: 

— **they'scgregate'a^certain class of all employees by race and status 
to be denied disability insurance under the Social' Security Act 
and therefore deny them civil and human rights inhering in the 
due process clause of U.S. Const. Amends. V, XIII and XIV, and 
freedom from slavery and servitude guaranteed by U.S. Const. 
Amende XIII. These irrational, arbitrary conditions . . . perpetuate 
bondage and peonage, forbidden by terms of U.S. Const. Amend. 
XIII and the Anti-Peonage Act. 42 U.S.C.A. 1994 (1969)." 
Counts II and lll are brought as a class action. The complaint was later 
amehded'^to ask for a declaration that the minimum earnings requirement 
during a certain number of quarters as such was unconstitutional and for 
an injunction against its enforcement. The complaint was also amended to 
plead that domestic workers are an identifiable black racial group, an 
identifiable sexual group of women, and an identifiable economic group of 
poor wage-earners. On appeal, plaintiff argues that the district court erred 
in dismissing each count and also erred in not convening a three-judge 
court The plaintiff urges us to decide the constitutional question rather than 
remanding for a three-judge court to be constituted. According to plaintiff, 
all the facts needed for us to decide this portion of the case are matters 
of public record. 

I. Sufficiency of Evidence 

We must uphold the decision of the Secretary if it is supported by sub* 
stantial evidence. 42 U.S.C. § 405(g). In his opinion the ALJ slated: 

"Following the expiration of the statue of limitations with respect to any 

^ Sometime subsequent to the filing of her complaint but prior to the judgments in 
the district court, Eula Mae Fisher died. This fact came to the attention of the gov* 
emmental. defendants through the Bling of a death claim by her husband. Upon motion 
of the defendants, the husband as administrator of the estate was substituted in this 
court ts party plaintiff. For convenience of reference, however, in this opinion we have 
I sated the matter as though Mrs. Fisher continues as the active claimant. 
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year the absence of any entry of the Secretary's records as to the 
wages alleged to have been paid by an employer to an individual 
during any period in such year shall be presumptive evidence that no 
such alleged wages were paid to such individual in such periods" 
This quotation is an accurate paraphrase (almost a quotation) of 42 U.S.C. 
§ 405(c)(4)(B) and 20 C.F.R. § 404.804, under which the ALJ was re- 
quired to evaluate the evidence. 

As a part of his evaluation of the evidence, the AU stated: 

"Since in the instant case there is no showing of wages on the in- 
dividual's earnings record for the periods in question, the evideiice 
required to prove the alleged wages must be substantial and of proia- 
'tive value and must clearly establish both the amount of wages paid 
and the time of payment. Moreover, the evidence necessary to establish 
these wages for a period in a year or years when the statutory limita- 
tion has expired must also be sufficient ^o overcome the statutory pre^ 
sumption that no such wages were paid. 

'"TK¥^fecofd'bef o re IHe hearing Examiner is vblS?' of factual or ^riclu^ 
stve evidence to substantiate the clairhanCs allegations of wages paid 
during the period involved. Since the claimant has been unable to meet 
the burden of proof and has failed to furnish adequate evidence of 
alleged wages paid to establish additional quarters of coverage, the 
hearing examiner is constrained to conclude that the claimant lacks the 
necessary quarters of coverage to be fully insured and that she is not 
entitled to disability insurance benefits." (Italics added.) 
Plaintii! argues that the italicized phrases show that the ALJ required 
her to meet too heavy a burden of proof and that he ignored her testimony. 
She principally relies on Breeden v. Weinberger. 493 F.2d 1002 (4th Cir. 
1974), and Kephart v. Richardson, 505 F.2d 1085 (3d Cir. 1974). 

The consideration of these cases takes us on the customarily difficult 
journey on the shimmering semantical sands involved when an effort is 
made to put into words the concept of the dispositive effect of a presump* 
tlon when the determiner of ultimate fact also has before him other 
evidence. ^ 

In Breeden the court reversed a decision in which ^he AU and the district 
court had required the claimant to proye her case by "clear and con* 
vincing evidence." The Fourth Circuit held that the presumption did not 
alter the burden of proof requirement that claimant need only prove his 
administrative claim by a preponderance of the evidence. The court further 
held, however, that the statutory presumption here involved did not vanish 
when contradictory evidence was introduced under the Thayer "bursting 
bubble" theory of presumptions, but rather that the presumption would 
survive the offering of contradictory evidence and could thereafter consti* 
tute substantial evidence that no wages were paid. 493 F.2d at 1007. 

Upon the basis of the evidence in the case before it, which evidence need 
not be repeated here, the Fourth Circuit concluded that the administrative 
decision was not supported by substantial evidence. A reading of the opinion 
makes it obvious that a substantial motivating factor in the court's decision 
was the arbitrary rejection of evidence by both the AU and the Appeals 
^ Council. It, of course, can scarcely be contended that the statutory prcsump* 
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tion should be the basis for rejecting consideration of evidence simply 
because it is contrary to that created by the presumption. 

In Kephart (tie Third Circuit reversed and remanded for further pro- 
ceedings the denial of a claim on the grounds that the AU had applied 
too strict a standard in requiring "substantial evidence . . . sufficient to 
rebut the presumption of validity accorded by law to the Secretary's wage 
records." 505 F.2d at 1088. The court recognized that the Wigmore 
(Thayer) theory of presumptions did not apply to this statutory presump- 
tion but held that it is merely one evidentiary factor to be weighed along 
with other evidence. The court also stated, 505 F.2d at 1089, that it saw 
nothing in the statute which required the claimant to rebut the negative 
condition of the records by "substantial evidence," citing on a "c/." basis 



Thacker v. Gardner, 268 F. Supp. 663 (W.D. Va.), affd, 387 F.2d 387 
(4th Cir. 1967), cert, denied, 390 U.S. 1017. We note that although the 
court denied the need for corroboration of the claimant's testimony if the 
ALJ found his testimony credible, in Kephart the claimant's testimony was 

— — -in-fact-corroborated-by'his-wife-and-three'"Other..persons. >Corroboration^of 

testimony can, of course, be a strong factor in minimizing doubts an ALJ 
.might.have^regardingfa^claimant's-testimony. 



The defendants in the present case in support of the determination below 
rely in part upon T hackery supra. However, in Breeden the court stated that 
it "did not necessarily approve the district court's apparent insistence on 
'positive evidence.' " The court went on to state that its per curiam opinion 
affirming in Thucker merely noted that there was substantial evidence sup* 
porting the administrative decision and that the evidence in that case was 
far weaker than in the present case. 493 F.2d at 1005 n.3. 

In final analysis it appears to us that we have^ito determine whether the 
italicized words in the ALJ's evaluation of the evidence so clearly indicate 
that an incorrect standard was in fact applied as to cause us to determine 
ultimately that his decision was not supported by substantial evidence. 

Having carefully studied the ALJ's opinion, we cannot conclude that he 
applied an improper standard in evaluating plaintiff's claim. While it may 
not be necessary for there to be substahtial or positive evidence specifically 
rebuttmg the statutory presumption before the ALJ can find for claimant, 
there must be substantial evidence in the record as a whole supporting his 
decision or it is subject to attack on appeal. 42 U.S.C. § 405(g). As we 
read his entire opinion, the ALJ was doing no more than stating this 
proposition when he referred to evidence that is "substantial and of pro- 
bative value." Evidence, of course, cannot be substantial if it is not of 
probative value. Both Breeden and Kephart were factually much stronger 
cases for the claimants than this case. 

Similarly we cannot find that the ALJ ignored plaintiff^s testimony. His 
discussion of the evidence shows that he was aware of her contentions even 
though hp found neither "factual" nor "conclusive" evidence supporting 
her claim. In context it appears he was doing no more than stating that he 
did not credit her testimony. Some of the ALJ's characterization language 
is perhaps unfortunate. Ordinarily one would not say that the record was 
"void of factual or conclusive evidence" as meaning that there was evidence 
(here by the claimant) which was found not to be credible. While this 
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would not seem to be an accurate equation, nevertheless, \ve can reach no 
conclusion other than the ALJ considering all of the evidence before him, 
including that of the claimant, found her testimony sufficiently lacking in 
credibility to overcome the affirmative evidence of lack of requisite pay- 
incnt when considered in the context of the statutory presumption. We 
agree with Breeden thai the presumption did not evaporate. 493 F.2d at 



We have no basis for doubting the verity of the ALJ's statement that he 
had carefully considered the very excellent brief submitted by Mrs. Fisher's 
counsel, "the depositions he furnished from former employers of the claim- 
ant and from Mrs, Fisher^ as well as numerous statements from former 
employers.*' On these bases, he found that Mrs. Fisher had failed "to furnish 
adequate evidence*^ and he was therefore constrained to conclude that she 
lacked the necessary quarters of coverage. (Emphasis added.) 

Plaintiff, however, argues that the opposing evidence of the employers 
was conclusory and contradictory .prinqipally in that the witnesses stated 
little more than that they did not pay Mrs. Fisher more than $50.00 per 
quarter. This, however, is a factual matter in which lay witnesses are 
dealing only with amounts susceptible of precise mathematical determina- 
tion. Also some of the evidence was more specific than the general denial of 
the requisite amount. We cannot assume that the ALJ in evaluating the 
employer's testimony would not have been aware of an underlying motiva- 
tion to be forgetful if an employer had in fact not filed returns and paid 
taxes which he legally was required to do. 

The question is not whether we would have reached the same conclusion 
as did the AU if we had been the trier of fact. Our sole inquiry is whether 
his decision is supported by substantial evidence. We cannot say that it is 
not. 



While this case was under advisement, the Supreme Court decided Wein- 
berger V. Salfi U.S 43 U.S. LW. 4985 (June 26, 1975), which 

calls to our attention a serious question regarding our jurisdiction to con* 
sider the constitutional claims, an issue which was not raised, briefed or 
argued. The complaint alleges jurisdiction for the class action claims 
"through U.S. Const. Amends. V, XIII, and XIV and 28 U.S.C.A. Sec. 1331 
(a) , 1343 (4) ,1.46 (a) (2) , 1361, 2201, 2202, and 2282." 

The third sentence of 42 U.S.C. § 405 (h) provides: "No action against 
the United States, the Secretary, or any officer or employee thereof shall 
be brought under section 41 of Title 28 to recover on any claim arising 
under this subchapter." Prior to the 1948 recodification of Title 28, § 41 
included the jurisdictional provisions which are now contained, inter alia^ 
in §§ 1331 (a), 1343 (4), and 1346(a) ^2). Therefore these sections can- 
not provide jurisdiction against the enumerated officers. Section 1361 pro- 
vides jurisdiction in the nature of mandamus to compel officers and em- 
ployees of the United States to perform their duty. The only mandamus 
relief sought is against the Secretary of the Treasury and the Commissioner 
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of Internal Revenue. This section does not provide jurisdiction to hear the 
constitutional challenges. The mandamus issue is treated in part III, infra. 
Sections 2201 and 2202 provide authorization for the federal courts to 
graoit declaratory relief. They do not provide an independent basis for 
jurisdiction. Shelly Oil Co. v. Phillips Petroleum Co., 339 U.S. 667, 671 
(1950). Section 2282 only provides that a constitutional challenge to a 
federal statute seeking injunctive relief must be heard by a three-judge 
court. Thus, under Salfi, vfe hold that there was no jurisdiction as to the 
class action claims against the Secretary of Health, Education, and Welfare. 
Sal/E;makes it clear that this court has jurisdiction to consider Mrs. Fisher's 
constitutional claim. Whether an injunction would be proper relief under 
§ 408 (g) was not decided by the Supreme Court in Sdfi. 43 U.S.LW. at- 
4989 n.8. Because of our decision regarding the insubstantiality of Mrs. 
Rshcr*s constitutional claim, we need not reach the question of the pro- 
priety of injunctive relief. The claims which were sought to be asserted as 
class actions against the Secretary of the Treasury and the Commissioner 
of Internal Revenue are in no letter position than those of Mrs. Fisher 
against the Secretary of Health, Education, and Welfare, which individual 
claims we must decide. See 26 U.S.C. § 7421. 



In determining whether plaintiffs constitutional claims were properly 
disinisseS, we must accept the allegations of the complaint as true. Conley v. 

Gibson, 355 li.S. 41, 45-46 (1957). In Sheehan v. Scott, F.2d , 

No. 74--1281 (7th Cir. July 22, 1975), we recently restated the standard for 
determining whether a single judge can dismiss a claim which would be 
required to be heard by a three-judge court, quoting from Idlewild Bon 
Voyage Liquor Corp. v. Epstein, 370 U.S. 713, 715 (1962) : 

**When an application for a statutory three-judge court is addressed 
to a district court, the court's inquiry is appropriately limited to deter- 
mining whether the constitutional question raised is substantial, whether 
the complaint at least formally alleges a basis for equitable relief and 
whether the case presented otherwise comes within the requirements 
of the three-judge statute." Slip opinion at S. Cf Wojcik v. Levitt, . . . . 
F.2d . . . . , No. 74-1661 (7th Cir. April 9, 1975) . 

The Social Security Act originally excluded domestic workers from 
coverage entirely. Act of- August 14, 1935, ch. 531, § 210 (b) (2), 49 Stat. 
625. In 1950 the Act was amended to cover domestic employees if they 
earned $50.00 per quarter from a particular employer and worked at least 
24 days for that employer. Act of August 28, 1950, ch. 809, § 104 (a), 64 
Stat. 493. The present section was enacted in 1954. Act of September 1, 
1954, ch. 1206 § 101 (a) (1) , 68 Stat. 1052. 

In the early cases of Carmichael v. Southern Coal Co., 301 U.S. 495 
(1937), and Steward Machine Co. v. Davis, 301 U.S. 548 (1937), a Social 
Security Act sponsored State Unemployment Compensation Act and the So- 
cial Security Act itself were held constitutional agairst attacks which raised 
Fourteenth Amendment and Fifth Amendment issues of equal protection and 
due process arising, inter alia, from the exemption for domestic tvorkers. 
lie Social Security Act was similarly challenged and upheld after the 1950 
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domestic servant provisions became effective. Abney v. Campbelly 206 F.2d 
836 (5th Cir. 1953), cert, denied, 346 U. S. 924 (1954). None of these 
cases, however, involved claims of racial, economic, or sexual discrimina* 
tion. 

Recently the agricultural workers exclusion from coverage was challenged 
on the gr/ ands that any justifiable basis it might originally have had was 
- no longer valid. Romero v. Hodgson, 319 F. Supp. 1201 (N.D. Calif. 1970), 
ajfrf, 403 U S. 901 (1971). The court upheld the validity of the exclusion, 
^ applying the *'any conceivable set of facts" test stating that under-inclusive 
classifications are particularly resistant to judicial challenge. Courts do not 
require the state to remedy all aspects of a problem or none at all. No 
allegation of racial, sexual, or economic discrimination was made in the 
lower court. The agricultural exclusion was .also challenged in Doe v. 
Hodgson, 344 F. Supp. 964 (S.D.N.Y. 1972), afd (with opinion), 478 
F.2d 537 (2d Cir. 1973) , cert, denied, 414 U.S. 1096. In Doc the argument 
was made that the exclusion was racially discriminatory because agricul* 
tural workers were "overwhelmingly black and chicano." 344 F. Supp. at 
966. The lower court denied the petition to convene a three-judge court 
noting that lhe same racial argument had been made in the Jurisdictional 
Statement to the Supreme Court in Romero. The Second Circuit affirmed 
without placing emphasis on the Jurisdictional Statement. 

While there has been some lack of clarity as to the exact effect of a sum- 
mary affirmance or a dismissal for want of a substantial federal question by 
the Supreme Court, we are constrained by the recent decision in Hicks y. 

Miranda, U.S 43 U.S.L.W. 4857, 4860 (June 24, 1975), to 

deem this court bound by summary decisions of the Supreme Court until 
informed that we are not. However, the plaintiff argues that the present 
case nevertheless is not controlled by Romero-Doe because of several dis* 
tinguishing features: the domestic worker classification is claimed to be 
particularly suspect because as a class this type of worker reflects all three 
suspect classifications of race, sex, and economics; and the agricultural 
workers were totally excluded from coverage while domestic workers pur- 
port to be covered but are subject to much more stringent standards for 
qualifying than are other covered employees. We therefore deem it advisable 
to review the applicable law. 

Much of our analysis is in the terms argued by plaintiff of the equal 
protection clause of the Fourteenth Amendment. Since this case involves a 
challenge to a federal statute, the Fourteenth Amendment is not directly 
implicated. Nevertheless, where a federal statute meets the equal protection 
tests under the Fourteenth Amendment, it is perforce consistent with the 
due process clause of the Fifth Amendment. Richardson v. Belcher, 404 
U.S. 78, 81 (1971) ; cf. Boiling v. Sharpe, 347 U.S. 497, 499 (1954). 

Racial classifications are, of course, inherenily suspect. McLaughlin v. 
Florida, 379 U.S. fl84 (1964). Plaintiff argues that sexual and economic 
classifications are subject to similar scrutiny. If we found discrimination 
and the government attempted to justify the classifications, then we would 
have to face this issue. Fifst, however, plaintiff must show an intent to 
discriniinate. 

Plaintiff places heavy reliance on statistics which she alleges show that 
^ „domestic workers are a class of poor, black ^vomen. Nevertheless, she cor- 
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rcctly admits that statistical disproportion in a class drawn in social welfare 
legislation is not a sufficient basis to declare the statute void. Some showing 
of intent is required, but it is unclear from prior cases exactly what that 
showing must be. 

In Jefferson v. Hackney, 406 U,S. 535 (1972), plaintiffs challenged a 
percentage reduction system which lowered Aid to Families with Dependent 
Children (AFDC) benefits to a larger extent than other aid programs. 
Statistics showed that T much larger percentage of AFDC recipients were 
black or chicano than the recipients of the other programs. The district 
court found that welfare officials did not know the racial make up of the 
categories o( recipients and that the reduction was not the result of racial 
or ethnic prejudice. Citing Dandridge v. Williams, 397 U.S. 471 (1970), 
the Court reaffirmed that a state does not violate the equal protection clause 
merely because the classifications made hy its laws are imperfect. It held: 
"So long as its judgments are rational, and not invidious, the legisla- 
ture's efforts to tackle the problems of the poor and the needy are not 
subject to a constitutional straitjacket." 406 U.S. at 546. 

A similar challenge was made to a three-judge court in Stanley v. Brown, 
313 F. Supp. 749 (W.D. Va. 1970). The plaintiffs argued that a ceiling 
on AFDC benefits was invalid. The ceiling had been placed on the program 
omy a year after a study showed that the majority of AFDC recipients 
were black. It was also claimed that Virginia had a history of discrimina- 
tion against black people in other ways. The court noted that there was no 
overt discrimination smi refused to infer discrimination. The court found 
the reasons for the ceiling were sufficient to uphold it. A similar result on 
similar facts was reached in Ward v. Winstead, 314 F.' Supp. 1225 (N.D. 
Miss. 1910), appeal dumissed, 400 U.S. 1019 (1971) (three-judge court) . 

Plaintiff argues that intent should be found where it can be shown that 
Congress knew or should have known that a class was composed principally 
of minority members. In so arguing plaintiff suggests the analogies of 
school desegregation cases and juror selection cases. E.g^, United States v. 
Board of School Commissioners, 474 F.2d 81 (7th Cir. 1973), cert denied, 
413 U.S. 920; Avery v. Georgia, 345 U.S. 559 (1953). As we read the 
school desegregation cases, more than mere knowledge is required. In 
Board of School Commissioners, for example, it was the consistent pattern 
of actions which resulted in this court finding intentional discrimination. 
In the jury cases the opportunity to discriminate combined with knowledge 
of potential jurors* race has been held su^icient to show discrimination at 
least where statistically improbable panels result. 

In her reply brief, plaintiff cites Clark v. Universal Builders, Inc., 501 

F.2d 324 (7th Cir. 1974), cer/, denied, U.S. 43 U.S.L.W. 3349, 

and Norwalk CORE v. Norwulk Redevelopment Agency, 395 F.2d 920 (2d 
Cir. 1968). Beth are housing cases, and as plaintiff states in her original 
brief, they are inappropriate models for that reason. In areas such as hous- 
ing rights, where Congress has acted, courts may find intent to be inferred 
from a showing pf discriminatory effects alone. 

No case has bt*en cited to us which adopts plaintiff's far*reaching theory 
as applied to a,»f •:ji3hiure or Congress. Under her theory any classification 
O uld be challeh^-\l if any data was available, whether Congress was aware 
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of it or not, which showed that a class contained a high percentage of 
xmnoritiesu That this is not the law follows from Jefferson v. Hackney; 
supriL Even though the district court found that welfare officials did not 
know the racial makeup of the AFDC recipients, they should have known 
it because they could have taken a survey or perhaps someone had collected 
the data. As the Supreme Court saiid in Jefferson: 

**The acceptance of appcllant^s constitutional theory would render sus- 
pect each difference in 'treatment among the grant classes, however lack- ' 
ing in ^racial motivation and however otherwise rational the treatment 
might be/' 406 U.S. at 548. 

We now-miist consider whether the statute has a sufficient rational basis 
under the test of Dandridge v. WittiamSy supra: "A statutory discrimination 
willinot be set aside if any staie of facts reasonably may be conceived to 
justify it.*' 397 U.S. at 485. A statute is not unconstitutional because the 
lcgi|3amre determined to make reforms one step at a time. WiUiamson \, 
tee Optical, 348.U.S. 483 (1955) ; Romero, supra. The legislative history of 
the domestic worker provisions of the Social Security Act shows such a pat- 
tern* 

Thc'Scriate Report on the 1950 amendments to the Social Security Act 
shows that Congress was concerned rf}Out domestic employees but was also 
concernedvtvith the difficulties associated with their coverage. The committee 
report stated: 

"4. Employees in domestic service. — This group, whose need for the 
protection of social insurance is very great, is not covered under present 
law. They have beea excluded mainly because of the administrative diffi- 
culties which were believed to be involved in their coverage. Your com- 
mittee is convinced tha; regularly employed domestic workers can now 
be covered without undue administrative difficulties. Domestic servants 
in private homes, other than those on farms operated for profit, would be 
covered with respect to their services in a calendar quarter for a par- 
ticular employer if they earned at least $50 in cash wages and either (a) 
Avorkcd at least 24 days for Aat employer in the current quarter or (b) 
had worked for the employer on 24 days or more and had earned cash 
\'ages of S50 or more in the preceding quarter. Under this definition of a 
"regular" worker, most non-farm domestic employees who are hired on 
a weekly or monthly basis will be covered, while most part-time workers, 
and all casual or intermittent workers, will be excluded from cover- 
age. . . . 

• • • « 

* . On the other hand, the 26'day requirement was reduced to 24 days 
tOvpcrmit.coverage of the domestic worker who has *a twice«a-week job,* 
but who misses 1 or 2 days in a 3-month period.'* Sen. Rep. No. 1669, 
81st Cong., 2d Sess., .2 U.S. Code Cong. Serv. 3287, 3302 (1950). 
We note that the administrative difficulties would be much greater in col- 
lecting tax from employers of domestic workers, who probably are more 
numerous than their employees, than collecting tax from industrial em- 
ployers, who typically employ a substantial number of employees. The 
Avnenses of collection could conceivably equal or exceed the tax collected* 
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In addition it would be unfair to persons who only worked occasionally to 
collect tax from them when there was little hope that they would ever be 
eligible- for coverage. The report also shows that Congress was not being 
arbitrary in choosing a 24-day requirement. 

in 1954 Congress further expanded coverage. It had experimented with 
coverage of domestic workers and presumably determined that less rigid 
restrictions would sufficiently serve. its purposes. It stated: 

"[The amendment] would delete the unnecessary and complicated re- 
quirement of present law limiting the coverage of domestic workers to 
those who work for a single employer on 24 days during a calendar 
quarter.. The simplified test of coverage for domestic services in private 
homes provided by the bill would cover, during the course of a year, 
about 250,000 more household workers than does the present law. It 
would also afford additional coverage for from 50,000 to 100,000 workers 
who under present law are covered on some but not all of their domestic 
jobs. 

"More of the domestic workers who would continue to be excluded 
from coverage would be students, housewives, and others who spend 
comparatively little time working for pay. Under the bill almost 90 per- 
cent of the persons whose major activity is domestic employment would 
be covered." Sen. Rep. No. 1987, 83d Cong., 2d»Sess„ 3 U.S. Code Cong, 
and Admin. News 3710, 3717 (1954). 
Thus, Congress realized that not all regularly employed domestic workers 
were covered, such as those who are employed by several employers for a 
few days a quarter, but nevertheless determined the class it wished to cover. 
A law is not invalid because a classification made by the legislature is 
imperfect. Jefferson, supra. 

Finally, it appears that the statistics which the plaintiff stresses at great 
length stop short of refuting the legislative expression that those who would 
no loiigef have coverage would be a minimal group not primarily concerned 
with the matter of making a living from the performance of domestic work. 
The thrust of the plaintiff's statistics is that the chief component human 
group in the domestic worker segment of the labor market are poor black 
women. We have no reason to believe this may not be so but the statistics 
tendered to us did not go forward to show that any significant number ot 
those who engaged in this manner of earning a livelihood were deprived of 
coverage by virtue of quarterly coverage requirement. Lack of coverage 
resulting from the failure to report whether because of the employer not 
wanting to do so or the reluctance of the employee to become involved in 
reporting her wages to the government is no basis for holding the classi- 
fication as established to be in violation of the constitution. 

C. Irrebutable Presumption 

Plaintiff argues that the legislative history shows that Congress' purpose 
in enacting the limitations on coverage was to cover regularly employed 
domestic servants and that it was improper for Congress to presume irre- 
butably that anyone who did not meet the statutory standards was not 
regularly employed. 
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The Supreme Court rejected a very similar argument regarding a mini- 
mum period of marriage^requirement of a different section of the Social 
Secixnty Aci^in Weinberger V. Salfi, supra, distinguishing such cases as 
Cleveland Board of Education v.LaFleur, 414 U.S. 632 (1974) , and Vlandis 
Y^ Ktine, 412 U.§. 441 (1973), upon which plaintiff relies. The majority, 
in.an opinion written by Mr. Justice Rehnquist, set forth the proper prin- 
ciples to apply in considering constitutional challenges to this type of social 
welfare lcgislationr43 U.S.L,W. at 4991. We have endeavored to apply 
those principles in part II. B of this opinion. The Court further stated: 
**TTie question is whether Congress, its concern having been reasonably 
arous^ by the possibility of an abuse which it legitimately desired to 
ayoid, could rationally have concluded both that a particular linytation 
or qualification would protect against its occurrence, and that the 
expense and other difficulties of individual determinations justified-the 
irJherent imprecision of a prophylactic rule. ... 

♦ ^ ♦ ♦ 

• . [The] duration-of-relationship requirement represents not merely 
a substantive policy determination that benefits should be awarded only 
on the basis of genuine marital relationships, but also a substantive 
policy determination that limited resources would not be well spent in 
making individual determination." 43 U.S.L.W. 4993-95. 
As noted by Mr. Justice Rehnquist in his dissent in LaFleur, almost any 
law could be in some sense characterized as an irrebutable presumption. In 
the normal case, well established standards of equal protection arid due 
process should be iipplied to determine the validity of a Congressional en- 
actment. It is only an unusual case where a statute will be declared invalid 
because of an improper irrebutable presumption, and the same result would 
not be reached applying normal equal protection and due process standards. 

D. Minimum Earnings Requirement 

As was discussed earlier, the amended complaint asked for a declaration 
that the minimum earnings requirement for a certain number of quarters 
as such was unconstitutional. By applying the well established standards 
discussed above, the argument lacks substantiality. 

III. Mandamus 

Plaintiffs complaint seeks a writ mandating the Secretary of the Treasury 
ahd the Commissioner of Internal Revenue to require the reporting of all 
wages paid domestic servants regardless of whether they exceed the statutory 
minimums. According to plaintiff this would ensure greater compliance with 
the law and largely eliminate the problems of incomplete records such as 
she had. Plaintiff may or may not be correct in her analysis regarding the 
efficacy of these measures, but the Secretary has a large degree of discretion 
in determining the proper measures to take to enforce the tax laws. In addi- 
tion, enforcing these reporting requirements would present many of the 
administrative difficulties which caused Congress to exclude employees of 
certain employers from coverage. 

For the reasons hereinbefore set forth, the judgment of the district court 

^ ^' Affirmed. 
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SECTIONS 209 and 210(j)(2) (42 U.S.C. 409 and 410(j)(2)) — 
EMPLOYER/EMPLOYEE RELATIONSHIP— FAMILY EMPLOYMENT 



Whm claimant, an applicant for old-age insurance benefits, performed 
domestic services for remuneration in the household of her sister but such 
remuneration was- subsequently returned" in totp "lo the sister, and where 
claimant was not supervised, controlled or' directed by the sister in the per« 
.formancc of the household duties and no contract of employment existed be« 
tween claimant and her sister, Ae/J, claimant. is not entitled to old«agc insur« 
ance benefits since the domestic services were not performed within a bona 
fide employer/employee relationship as defined in section 210( j) (2) of the 
Social Security Act, the household arrangement having been motivated by 
mutual benefits and family ties, and the remuneration paid to the claimant 
did not constitute wages within the mearinx of section 209 of the Act. 

The claimant, born on March 21^ 1902, filed an application for old«age 
insurance benefits on January 16, 1973, indicating that she had been em* 
ployed by her sister from January 1972 through June 1972 and since 
October 1972. She revealed in an accompanying statement dated January 
16, 1973, that her sister paid her $100 per month for housekeeping services. 

The claimant worked as a tp:*cher for many years, but a record of her 
earnings maintained by the Social Security Administration dated February 
2, 1973, reveals that her teaching earnings were covered under the Social 
Security Act only during the years 1956, 1957, 1958 and 1959 during 
which time she acquired 9 quarters of coverage. From August 1959 until 
her retirement in May 1971, the claimant worked for the United States 
Government in Japan, teaching dependents of United States servicemen. 
The claimant had intended to teach at a private school in the United States 
after the completion of her teaching duties in Japan in order to secure the 
four quarters of coverage she required for entitlement to old«age insurance 
benefits. When the claimant returned to the United States in July 1971, 
however, she was blind in her left eye because of an unsuccessful cataract 
operation performed in March 1971, and was also going blind in her right 
eye. As a result, she was unable to teach or drive to any place to do gainful 



The claimant lived at her home in Pennsylvania during the summer of 
1971, but ip^ the fall of 1971 she went to live with her sister in New Jersey 
so that she could be near an eye specialist. The sister also was a school 
teacher and the claimant did housework while her sister was teaching. 

The sister indicated on a statement dated January 16, 1973, that she 
employed the claimant on January 1, 1972, through necessity, becaiise she 
worked full time and needed someone to care for the household. She stated 
that she paid all the household expenses, but did not claim the claimant as 
a dependent on her tax returns. During the 3 summer months, she and the 
''laimant vacationed in Pennsylvania. 



20 CFR 404.1004(c) 
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Contact' made with the claimant on January 16, 1973, revealed that she 
and'her sister were the only occupants of the household. She indicated that 
there was no contractual agreement, written or oral, between her and her 
sister and that her sister did not control or direct her because she knew 
what had to be done. A Report of Contact made with the claimant on Feb- 
ruary 12, 1973, indicates that she performed the same work for her sister 
from September 1971 through December 1971 without wages and that there 
was no specific reason why her sister suddenly required a housekeeper^ 

A Statements of Employer signed by the sister on January 17, 1973, in- 
dicates that wagw of $300 were paid 1o the claimant during each of the 
calendar quarters ending ^^arch 1972^Jun€ 1972, December 1972 and 
March 1973. Cancelled checks in the amount of $300 made out to the 
claimant dated April 1, 1972, June 30, 1972, December 30, 1972, and April 
3, 1973, and cancelled checks payable to Internal Revenue dated April 1, 
1972, June 30, 1972,. December 31, 1972, and April 2, 1973, signed by the 
sister, were submitted as evidence that tHe wages were paid and reported 
timely. 

• An Employment Relationship Questionnaire dated November 1, 1973, 
signed by the sisteri indicates that the claimant cleaned, washed and ironed, 
cooked meals and did dishes. It was stated that she expected the work to be 
done when she name home from work and to be done the way she wanted 
it. The claimant was allegedly under her control, supervision, and direc- 
tion and-wai not free to work for others. a m a 
A Domestic Service Questionnaire signed by the claimant on April 3, 
1974, indicates that it was agreed by her and her sistei- that she would do 
all the light housework. She allegedly worked 7 days a week about 4 hours 
a day, but indicated^ that there were no specific hours in which she was 
required to do the work.- She stated that her sister had the right to instruct 
her, but that it wasn't necessary since she knew how to do the work. The 
employment relationship was said to have ended oh April 1, 1973, because 
she had an eye operation and was no longer able to work after that date. 
After April 1, 1973, the sister hired another person to do the housework 
on a part-time basis. 

At the hearing before the Appeals Council, the claimant testified that she 
and her sister, who is six years younger, had an oral agreement. She stated 
that her hours were flexible, but that she .always had dinner ready when 
her sister came home from work. She indicated that she sometimes had 
difficulty performing the work, but kept at it in order to acquire the quarters 
of coverage. The claimant admitted that she did similar work for her sister 
during the months prior to January 1972, when she was not paid. It was 
stated that for many years her sister had a woman come every two weeks 
to help with the housework, but that the woman died about 1970. After the 
woman's death, the sister was said to have had no regular lady, but once 
in a while had someone come in. j ♦ j i 

The claimant testified before the Appeals Council that she deposited the 
checks received from her sister into her checking account. She was asked 
whether she gave any money to her sister and replied, "I must be honest 
about this. I paid her what she paid me." 
Section 209 of the Social Security Act provides, as pertinent here, that 
^i-he term *Vages" means remuneration pa^ for employment, except that 
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such terms shall not include remuneration paid in any medium other than 
cash to an employee for domestic service in the private home of the 
employer. 

Section 210 (j) (2) of the Social Security Act provides as pertinent, that 
the term "employee** means any individual who, under the usual common- 
law rules applicable in determining the employer/employee relationship, 
has the status of an-employee. 

Section 404.1004 (c) of the Social Security Administration Regulations 
No. 4 provides, in pertinent part, that an employment relationship exists 
under the usual common^law rules when the person for whom the services 
are. performed has the right to contipl and direct the individual who per- 
forms' the services, „iHot only as to the result to be accomplished by the work 
but also as to the details and means by which the result is to be accom- 
.plished;. that js,_ an employee is. subject to the will and control of an em- 
ployer not only as to what shall be done but how it shall be done. Whether 
the relationship of employer and eniployee exists under the usual common- 
law ral^ will, in doubtful cases, be determined upon an examination of 
particular facts of each case. 

Whether a bona fide employment relationship exists in a given case is 
essentially a question of fact and, while the basic principles are the same 
in cases involving alleged employment between family members as in those 
where no family relationship exists, there is a difference between creating 
a bona fide employment relationship and merely giving to certain pur- 
ported payments the color of wages for the purpose of qualifying for old«age 
insurance benefits. The latter is neither within the letter nor the spirit of 
the lavf. Gancher v. Hobhy^ 145 F. Supp. 461. Whether a claimant was an 
"employee** receiving "wages" for the requisite period is a question to be 
dcterrained from all the evidence in this case. Domanski v. Celebrezze, 323 
F.2d 882; Fobom v. O'Ned, 250 F.2d 946. In determining whether a 
bona Mt employment relationship exists, the courts have held that the 
Social Security Administration has ". . . both the right and the duty to 
scrutinize with care the actuality of the relationship. . . Hall v. Ribicoff^ 
CCH, UIR; Fed! Para. 14,374; Thurston v. Holby^ 133 F.Supp. 205. 

The Appeals Council carefully considered this case and, while it did not 
question the fact that the claimant performed domestic services in her 
sister's home and was a great help to her sister, it was of the opinion that 
the services performed by the claimant were not performed within an 
employment relationship. The Appeals Council held that a proper evalua- 
tion of the evidentiary facts and circumstances In this case required the 
conclusion that whatever services the claimant performed and whatever 
payments she received were the result of a family arrangement motivated by 
mutual benefits as well as family ties. 

The evidence did not establish, in the opinion of the Appeals Council, 
that there was a rendition of services and cash remuneration for such 
services pursuant to a contract of employment. The essence of an employ- 
ment relationship is a contractual arrangement between parties whereby an 
employee agrees to perform services, subject to the control or reservation 
of a right to control by the party for whom the services are performed. In 
Q *he absence of a contract, there is no employment relationship. Making due 
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allowance for their famUy relationship and the informal nature of the 
arrangement, there was no indication that the claimant was required to do 
any minimum amount of work and work special hours, or that she was 
givcn.any instnictions as to the work to be done and the order of services 
or that such a relationship was contemplated. The record reveals that the 
service pcrf&mcd beginning January 1972 were the same services that 
shc^had performed prior io January 1972, when she received and expected 
to receive no remuneration. The fact that the sister had no need for a 
full-time housekeeper either before or after the period of alleged employ- 
ment indicated that there was no real need for the claimant's services. It 
was the opihion of the Appeals Council that the claimant would have per- 
formed domestic duties for her sister within the course of daily living and 
that her purpose in going to live with her sister was to be near her eye 
doctor and not because of a contiact of employment. If she had been 
"fired", nothing would have changed. 

Of particular significance to the Appeals Council and an even stronger 
indication that a true employment relationship did not exist was the revela- 
tion made by the claimant during the course of her appearance before the 
Appeals Council that she paid back to her sister whatever her sister paid to 
her. In actuality, the claimant received no remuneration for the services 
performed for her sister. The checks drawn to her order were designed to 
simulate the payment of wages when in fact no actual payment of wages was 
intended. 

The Appeals Council emphasized that nothing stated in its decision should 
be construed as -implying any unethical conduct by the claimant. Instead, 
the Appeals Council commended the claimant for the honesty of her testi- 
mony before the Administrative Law Judge and the Appeals Council and 
her unwillingness to distort the facts for personal advantage. 
The findings of the Appeals Council were as follows: 
1, An employment relationship did not exist between the claimant and- 
her sister during the periods January 1, 1972, through June 
30, 1972, and October 1, 1972, through March 31, 1973. 
2.. the claimant was not paid "wages" by her sister, within the 
meaning of section 209 of the Social Security Act, in any quarter 
of the years 1972 and 1973. 
3. The claimant has only 9 of the 13 quarters of coverage required 
for entitlement to old* age insurance benefits. 
The Appeals Council, therefore, decided that the claimant is not entitled 
to old*age insurance benefits pursuant to her application filed on January 
^ 16, 1973. 
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SECTION 211(c) (42 U.S.C. 411(c) )— SELF-EMPLOYMENT— TRADE. 
OR BUSINESS-SERVICES OF 'NON-PROFESSIONAL FIDUCIARY IN 
ADMINISTERING RELATIVE'S ESTATE 

20 CFR 404.1070 SSR 76-51c 

Saverman v. Secretary, HEW. MSDC, CD. CA., Civ. No. 75-1142-IH(G) 
(2/10/76) 

In judicial decision upholding the Secretary's determination denying claimant 
credit for self-employment income on the basis of fees allowed by Probate Court 
for his services as trustee of a deceased relative's estate, A cW, that while there 
are rare cases in which the activities of a nonprofessional fiduciary for a single 
estate may be considered to be self* employment, there was substantial evidence 
supporting the conclusion *hat the claimant's activities were not sufficiently ex* 
tensive to constitute the conduct of a trade or business within the meaning of 
section 211 (a) of the Social Security Act. 

Hill, District Judge: , 

ThJs Report a».i Recommendation is^submitted to the Honorable Irving 
Hill, United States District Judge, pursuant to the provisions of 28 U.S.C. 
§ 636(b) (3) and General Order No. 104-D of the United States District 
Court for the Central District of California. 

On April 1, 1975, plaintiff filed a complaint to review the decision of 
the Secretary of Health, Education, and Welfare concerning retirement bene- 
* fits. 

On August 8, 1975, defendant filed an answer to the complaint, with a 
certified copy of the transcript of the administrative record. 

Thereafter a motion for summary judgment, with memorandum of points 
and authorities in support thereof, was filed by defendant, and proposed 
findings of fact, conclusions of law and judgment were lodged. Plaintiff filed 
opposition thereto. 

On October 7, 1975, the Magistrate heard the motion for summary judg. 
ment. It was stipulated that the plaintiffs opposition documents be deemed 
to include a motion by plaintiff for summary judgment, and that the gov- 
emmentV Motion for Summary Judgment be deemed to constitute opposi- 
tion thereto. After hearing oral argument by counsel, the Magistrate ordered 
Q the motions for summary judgment to stand submitted for decision. 
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DISCUSSION 

Hie Magistrate, having subsequently reviewed the entire transcript, plead- 
ings and memoranda, and having reflected upon the state of the entire record 
noW;makes this report. 

This action was brought pursuant to § 205(g) of the Social Security Act, 
as amended, 42 U.S.CA. § 465(g), to obtain judicial review of a final de- 
cision of the Secretary of Health, Education, and Welfare finding that the 
plaintiff was not entitled to retirement insurance benefits because he was 
not "fully insured" within the meaning of the Act. 

The plaintiff filed an application for retirement insurance benefits on 
June 12, 1973,-alleging that he had been self-employed as a fiduciary from 
1969 through 1972. This application was denied initially and on recon- 
sideration on the grounds that the plaintiff did not have sufficient quarters 
of coverage to be entitled to retirement insurance benefits. 

The plaintiff then requested a^hearihg which^as held on October 8, 1974, 
at Los Angeles, California, where the plaintiff appeared and testified. The 
administrative law judge considered this testimony and all other evidence of 
record rfc novo, and on October 17, 1974, issued his decision finding that the 
plaintiff was not entitled to retirement insurance benefits. 

The administrative law judge's decision became the final decision of the 
Secretary of Health, Education, and Welfare when it was approved by the 
Appeals Council on February 11, 1975, and tliat decision is now subject to 
review by this Court. 

The plaintiff, who was born on August 16, 1898, filed an application for 
retirement insurance benefits, and a statement of claimant in support thereof, 
on June 12, 1973. Plaintiff had previously worked for several years as a 
civil engineer and for many years had worked part-time as a real estate 
broker, neither of which jobs were covered by social security. It is undis- 
puted Uiat plaintiff obtained one quarter of insured coverage in 1956. Hav- 
ing attained age 65 in 1963, plaintiff needed 12 quarters (one for each 
year after 1950 and prior to 1963) of coverage to establish **fully insured 
status''. Plaintiff sought to have four quarters of coverage for each year 
from 1%9 through at least 1972 credited to his social security account, con- 
tending that he was self-employed as a non-professional fiduciary during 
that time. 

Plaintiff^s uncle died February 27, 1967. Plaintifl served as executor 
of the estate until 1969, when he assumed responsibilities as trustee of a 
testimentary trust established by his uncle's will, with the uncle's widow 
as life beneficiary. Plaintiff was still serving as trustee at the time of his 
hearing in October, 1974. The estate consisted of a commercial building-in 
Los Angeles which generated rental income by reason of four stores which 
rented space therein and cash of approximately $10,000. The rental prop- 
erty had an appraised value of $36,000 in 1974, although plaintiff thought 
it was worth $65,000, so the value of the trust assets, after disbursements, 
was somewhere between $47,000 and $75,000. Plaintiff received from $500 
to $750 per year in fees for his services as trustee, and would receive a one- 
quarter interest in the estate upon the death of the life beneficiary. 

Plaintiff*8 duties as trustee included keeping the commercial building 
^ rented, collecting rent, and getting repairs made. He had no business ex- 
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penses or office, *\as my services are relatively simple as fiduciary". He took 
care of the estate's bookkeeping and correspondence, which his wife typed. 
Regarding the amount of- time spent as trustee, plaintiff testified that "there 
isn't a day that I don't have something to do with it" and estimated he had 
spent 16 hours performing his duties in the month prior to the hearing, 
September, 1974. 

In a letter dated March 13, 1974, plaintiff explained the nature of his 
trustee responsibilities to support his contention that the trusteeship had 
been of long duration (since July 15, 1969), involving a complex estate 
(originally involving two commercial buildings) of very large size (property 
worth about $60,000, generating S595 monthly rental income). By letter 
dated October 9, 1974, plaintiff described the amounts of time he spent tend- 
ing the estate from December, 1973 through February, 1974 as a result 
of fire damage to the building, and in 1971 due to earthquake damage, 
including notes of calls and tasks he performed. He also submitted annual 
reports for each year of his service as trustee of the estate, detailing receipts 
and disbursements thereof. 

The law requires that an applicant for retirement insurance benefits must 
be "fully insured". 4i2 U.S.C.A. § 402 (a) . Pursuant to 42 U.S.C.A. § 414(a) , 
plaintiff herein must have 12 quarters of insured coverage to be fully in- 
sufed. Plaintiff alleges entitlement to 16 quarters of coverage for the years 
1969 through 1972, during which time he received more than $100 in each 
calendar quarter. See 42 U.S.C.A. § 413(a). The determinative question 
here is whether plaintiff's services as a non-professional fiduciary constitute 
a "trade or business" within the meaning of 42 U.S.C.A. § 411(c) so as ,^o 
qualify plaintiff as a self-employed individual for social security purposes. 
The Secretary has determined that plaintiff was not engaged in a trade or 
business and therefore was not entitled to retirement insurance benefits. This 
decision is supported by substantial evidence in the record and therefore 
should be affirmed. 

Social Security Ruling No. 27 for 1960, SSR 60-27, C.B. 1960-61, 
pp. 60-^1, concerns whether a non-professional fiduciary, such as an admin- 
istrator or executor of an estate, is engaged in a trade or business within the 
meaning of 42 U.S.C.A. § 411(c). This Ruling recognizes that the term 
"trade or business" shall have the same meaning as in section 162 of the In- 
ternal Revenue Code, and states that all the facts and circumstances in a 
particular case must be considered. SSR 60-27 sets forth the following gen- 
eral guidelines: 

(1) a professional fiduciary who regularly engages in fiduciary services 
and handles a number of estate is engaged in a trade or business; 

(2) a nonprofessional fiduciary (for example, one who serves as executor 
in isolated instances, and then as person representative of a deceased friend 
or relative) generally is not engaged in a trade or business; 

(3) a nonprofessional fiduciary who actually carries on a trade or busi- 
ness in connection with administering an estate, such as operating a store 
which is part of the estate, may have net earnings from self-employment, if: 

(a) the trade or business is an asset of the estate, 

(b) the fiduciary actually participates in the operation of such trade 
or business, and 

ERIC 40 



Trade or BtuincM 



37 



(c) only such fees as are attributable to his operation of the trade or 
business are net earnings from self*eniployment. 
SSR 60-^27 further provides that "in certain rare cases there may be a very 
large estate which is of such complexity and long duration that its admin- 
istration requires extensive Management activities over a long period of 
time.'* UndeV such circumstances, "activities of a nonprofessional fiduciary 
for a single estate may constitute the conduct of a trade or business. . . 
The example presented in SSR 60-27 involved an executrix of an estate 
'Consisting of stocks, bonds and a farm, who spent two years distributing the 
^^jrsonalty to legatees,. renting the farm until a sale could be arranged, and 
^'Onsummating the sale. The executrix did not operate the farm business and 
it was held that the estate did not require management activities suflSciently 
extensive to constitute conduct of a trade or business. 

The leading social security case concerning what constitutes engaging in 
a trade or business* which has also been cited with approval in income tax 
cases, is McDowell \. Ribicoff, 292 F.2d 174 {3rd Cir. 1961). In a decision 
finding that the claimant's services as executrix for her aunt's estate did not 
result in net earnings from self-employment, the Court in McDowell dis- 
cussed IRC § 162 and Rev. Rul. 58-5 and set forth the following explana- 
tion at p. 178: 

**The. phrase 'trade or business' connotes something more than an act or 
course of activity engaged in for profit. Indeed, the Internal Revenue 
Code itself, in Section 165(c), 26 U.S.C § 165(c), distinguishes between 
a 'trade or businesss' on the one hand and a 'transaction entered into for 
profit' on the other. The phrase 'trade or business' must refer not merely 
to Acts engaged-in for profit, but to extensive activity over a substantial 
period of time during which the Taxpayer holds himself out as selling 
goods or services. This is substantially the definition underlying the rul- 
ing of the fntemal Revenue Service under discussion. Moreover, ^the^ 
ruling is a reasonable and accurate application of this definition to-tEe- 
question as to when a nonprofessional fiduciary is engaged in 'trade or 
business'. We hold, therefore, that the criteria set forth in the ruling and 
applied by the Secretary in the present case are fully supported by the 
statute and embody the governing principles in a case such as that at bar." 

Application of the criteria set forth in SSR 60-27, Rev. Rul. 58-5 and 
McDowell v. Ribicoff, supra, to the facts of this case clearly establishes that 
the plaintiff here was not engaged in a trade or business within the meaning 
of the Social Security Act and Internal Revenue Code. Plaintiff is a noT> 
pro/ewionol fiduciary serving as executor and trustee of a single estate, that 
of a deceased relative, his uncle. There was no trade or business among the 
assets of the estate; plaintiff merely rented space in the commercial build- 
ing to four stores which carried on businesses therein, but did not himself 
conduct such a business. Income from the rental of real estate or other in- 
vestments is not income from a trade or business. See, IRC §§ 162 and 212, 
26U.S.C.A.§§ 162,212. 

It is noted that the income claimed for the "trade or business'* self- 
employment relied on by plaintiff consisted of the fees allowed by the Pro- 
bate Court for his services as a trustee. The California law does not 
g, 'Istinguish between "ordinary" and "extraordinary" serviceo rendered by a 
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trustee, as it does for an executor or administrator of an estate, in deter- 
mining the compensation to be allowed. Hence the record does not show a 
division of the fees (approximately $600.00-a year) collected by plaintiff 
as trustee from 1969-1972. 

The extent of this income received is relevant as it bears upon the resolu- 
tion of whether plaintiff-has met= the burden of proving entitlement to bene- 
fits, including here the establishment of his claim that his fiduciary service 
in this one estate constituted engaging in a trade or business. It is arguable 
that the activity of plaintiff is sufficient to be deemed engaging in business. 

In an action for retirement benefits, as in other litigation under Title II 
of the Social Security Act, the Secretary, and not the court, is charged with 
the responsibility to weigh the evidence, resolve material conflicts in the 
testimony, and determine the case accordingly. Lessin v. Celebrezze, 314 
F.2d 283 (D.C. Cir., 1963) ; Richardson v. Perales] 402 U.S. 389 (1971) ; 
Torske v. Richardson, 484 F.2d 59 (9th Cir. 1973), cert, denied Torske v. 
Weinberger, 417 U.S. 933 ^1974) ; Waters v. Gardner, 452 F.2d 855 (9th 
Cir. 1971). The Secretary's decisibn must be affirmed even though there is 
substantial evidence which would have supported a finding in favor of plain- 
tiff if such a finding had been made. Rh.hehart v. Finch, 438 F.2d 920 (9th 
Cir. 1971) ; Jacobs v. Finch, 42rF.2d 843 (9th Cir. 1970). 

The function of the court on review is not to ' ' *he matter de novo, but 
to leave the findings of fact to the Secretary a* . determine upon the 
whole record whether the Secretary's decision is s pported by substantial 
evidence. Beane v. Richardson, 457 F.2d 758 (9th Cir. 1972), cert denied 
409 U.S. 859 (1972) ; Harmon v. Finch, 460 F.2d 1229 (9th Cir. 1972), 
cert, denied 409 U.S. 1063 (1972), reh. denied 410 U.S, 918; McDoweU v. 
Ribicoff, supra; Lessin v. Celebrezze, supra; Braaksma v. Celebrezze, supra. 

Plaintiff has failed to show thatjie. sustained his burden of proving en- 
titlement to retirement insurance benefits, in that there is substantial evi- 
dence in the record to sustain the administrative law judge's determination 
that he was not so entitled. 

Pursuant to 28 U.S.C. § 636(b) (3) and General Order No. 104-D, the 
Court has reviewed the complaint and the proposed Report and Recommen- 
dation of the Magistrate on file herein, and on this date concurred with and 
adopted the findings and conclusions of the Magistrate. 

IT IS ADJUDGED that the motion for summary judgment of plaintiff 
is denied and that the motion for summary judgment of defendant be 
granted. 



SECTIONS 203(b) and (0 (42 U.S.C. 403(b) and (OHSELF- 
EMPLOYMENT—DEDUCTIONS— SUBSTANTIAL SERVICES. 
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In judicial review of Secretary's imposition of work deductions against 
claimant because of income from trucking business operated by claimant and 
her son, conflicting record concerning the extent of her work activities in- 
cluded evidence that she spent 4 to 5 hours per week in her home paying all 
bills,. handling the payroll, signing all checks, making bank deposits and 
making all final decisions with regard to hiring and firing of employees. Held^ 
that the Secretary's decision was required to be affirmed because there was 
substantial evidence to support the finding that claimant had failed to estab- 
lish that she did not render substantial ser>'ices in self-employment during the 
period in question. 

ScALERA. District Judge: 

Plaintiff appeals tojhis court from the final decision of the Secretary of 
Health, Education and Welfare, denying her social security retirement 
insurance^benefits.* Defendant moved for summary judgment.^ The sole 
issue before the court is whether the final decision of the Secretary is 
supported by substantial evidence. 

I 

On August 15, 1972, plaintiff filed her application for retirement insur- 
ance benefits with the Social Security Administration. An initial determi- 
nation of an appropriate award was certified on October 20, 1972. There- 
after, a resumption of the award was made, dated November 1; 1972, and 
a certificate of social insurance award dated November 22, 1972, was sent 
to plaintiff informing her that she did not qualify for benefits because ^he 
continued to perform substantial services in connection with self- 
employment. Plaintiff filed a request for reconsideration of her entitle- 
ment on January 31, 1973. The claim was reconsidered and plaintiff was 
informed by letter dated May 2, 1973, that the original decision was 
affirmed. A determination of benefit recomputation was made in 
November 1973, with the same result. 

Plaintiff filed a request for a hearing on October 26, 1973. The adminis- 
trative law judge scheduled the hearing for February 4, 1974, then re- 
scheduled it for February 19, 1974. After the hearing, the administrative 
law judge determined that plaintiff was entitled to retirement benefits, 
but that those benefits were subject to total deductions.^ Plaintiffs claim 
therefore was denied. The administrative law judge's decision and notice 
were mailed to plaintiff on June 24, 1974. Plaintiff filed a request for 



* Jurisdiction of this court is based upon section 205(g) of the Social Security Act, 42 
U.S.C. §405(g), which provides in part: 

The court shall have power to enter, upon the pleadings and transcript of the 
record, a judgment affirming, modifying, or reversing the decision of the 
Secretary, with or without remanding the cause for a rehearing, 
' This court notes that the district Court in Torphy v. Weinberger, 384 F.Supp. 1117, 1119 
(E.D. Wise. 1974), states that: 

42 U.S.C. §405(g), however, docs not admit the use of summary judgment 
.... Whereas summary judgment procedure allows new factual evidence to 
be submitted to the court in the form of affidavits, section 405(g) contemplates 
review by the court solely upon the pleadings and transcripts of the Secretary: 

* * * 

No new evidence may be admitted before this Court in such a proceeding. 

That court treated a motion for summary judgment as a motion for an orde^ affirming the 
O ision of the Secretary. 
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review by the Appeals Council ou August 23, ly<4. Plaintiff's attorney 
filed a brief in support of her position with the Appeals Council on or 
about October 22, 1974. The Appeals Council upheld the decision of the 
administrative law judge and informed plaintiff of its action by letter 
dated -December 3, 1974/ 

Plaintiff filed her complaint with this court on January 9, 1975. On 
March 18, 1975, this court signed defendant's consented-to motion for an 
extension on the time allowed to file an answer, specifying May 16, 1975, 
as the limitations date. Defendant filed his answer on May 15, 1975. On 
June 30,JL975, defendant filed a motion for summary-judgment together 
with a supj)orting brief. On July 1, 1975, this court ordered plaintiff to file 
a brief in support of her position within thirty days. On August 6, 1975, 
plJntiffs attorney filed a consented-to motion to extend the time within 
whicjvto file the supporting brief to August 20, 1975; this court signed the 
motion on August 11. Plaintiff fil'' 1 her memorandum of law in support of:^- 
her position on August 20, 1975. ' 

This court's scope of review in social security cases is found in section- * 
205(g) of the Social Security Act, 42 U.S. C. §405(g): 

The findings of the Secretary as to any fact, if supported by substantial 
evidence, shall be conclusive, , . . 

The court does not consider plaintiff's claim de novo, but rather reviews 
the complete record to determine whether the Secretary's decision is 
supported by substantial evidence. Hess v. Secretary of Health, Educa« 
tion and Welfare, 497 F.2d 837 (3d Cir.'1974). 

Section 205(h) of the Act, 42 U.S.C. §405(h), likewise specifies the 
conclusiveness of the Secretary's findings of fact: 

The findings and decisions of the Secretary after a hearing shall be binding 
upon all individuals who were parties to iach hearing. No findings of fact or 
decision of the Secretary shall be reviewed by any person, tribunal, or gov- 
ernmental agency, except as herein provided. 

The principle of conclusiveness applies as well to the inferences reasona- 
bly drawn from the evidence. Moreno v. Richardson, 484 P.2d 899 (9th 
Cir. 1973); Maloney v. Celebrezze, 337 F.2d 231 (3d Cir. 1964). 

Substantial evidence consists of more than a mere scintilla. It is such 
relevant evidence as a reasonable mind would accept as sufficient to 
support a particular conclusion. Hess v. Secretary of Health, Education 
and Welfare, supra\ Blaith v. Weinberger, 378 F.Supp. 596 (E.D. Pa. 
1974). The conclusion reached by the Secretary should be affirmed if it 
withstands scrutiny under the substantial evidence test, even though 
another conclusion possibly might be drawn from the evidence were the 
court to appraise the merits of the claim de novo. Quinn v. Richardson, 
353 F.Supp. 363 (E.D. Pa."), affd, 485 F.2d 681 (3d Cir. 1973); Blalock v. 
Fiichardson, 483 F.2d 773 (4th Cir. 1972). The burden of proof rests upon 
one filJng a claim with an admini£;trative agency to establish that the 



* Total.deductions were determined in accordance with sections 203(b) and (0 of the 
Social Security Act, 42 U.S.C. §403(b> Jid (0- 
^ fhe administrative law judge's vision became final &nd binding when it was upheld by 
^ the Appeals Council. ''0 C.F.R. i i04.951. issued pursuant to 42 U.S.C. §405(a). 
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required conditions of eligibility have been met. Ragan v. Finch, 435 F.2d 
239 (6th Cir. 1970), cert, denied, 402 U.S. 986, 91 S.Ct. 1685, 29 L.Ed.2d 
152 (197; Quinn v. Richardson, supra. 

Ill 

The Social Security Act provides for the payment of old-age benefits to 
fully insured individuals -who have attained retirement age and who have 
filed an application for such benefits.* 

However, the Act stipulates that the amount of monthly benefits to 
which an individual is entitled is subject to deductions based upon the 
receipt ojL^self-employment income.® Under the statutory scheme, an 
individuSTis presumed, with respect to any month, 
"} * 

To have been engaged in self-employment in such month until it is shown to 
the satisfaction of the Secretary that such individual rendered no substantial 
services in such month with respect to any trade or business the income or loss 
of which is jncludible in computing ... his net earnings or net loss from 
self-employment for any taxable year.'' 

This section also sp ^cifically directs the Secretary to prescribe by regula- 
tion the criteria for deterniihihg the substantiality of any business sei^ 
vices rendered by the individual.® 

The regulatory scheme ® prescribed by the Secretary defines the sub- 
stantial services test as one of whether, in view of the individual's cir- 
cumstances and the character of the services rendered, the person can 
"reasonably be considered retired" in the month in question. Even 
though an individual performs some services, the services will not be 
deemed substantial where evidence establishes to the satisfaction of the 
Administration that the person may reasonably be considered retired. 

The factors considered in evaluating whether an individual has per- 
formed substantial services are as follows: 

(1) The amount of time the individual devoted to all trades and 
businesses; 

(2) The nature of^he services rendered by the individual; 

(3) The extent and nature of the activity performed by the individual 
before he allegedly retired as compared with that performed there- 
after; 

(4) The presence or absence of an adequately qualified paid manager, 
partner, or family member who manages the business; 

(5) The type of business establishment involved; 

(6) The amount of capital invested in the trade or business; and 

(7) The seasonal nature of the trade or business.^® 



M2 U.S.C. §4()2(a). 

• Sections 203(b) and (W) and (4). 42 U.S.C. §403. 

» Section:* )3(f)(4). 42 U.S.C. §403(0(4) (emphasis added). 

• Section' '.05(a), 42 U.S.C. §405(a), establishes the Secretary's regulatory powers in the 
administration of the Act. 

•This discussion paraphrases regulations found at 20 C.F.R. §§404.446 and 404.447, 
the provisions outlining the factors to be cor . ^idcred in determining the substantiality of an 
individuars services. 

1^ 20 C.F.R. §404.446. Ar 

4 b 



42 



Self'EtupIoyinent 



The regulations explicate the significance of these criteria individually. 
A8> to consideration of the amount of time devoted to the business, 
"amount'of time" includes time spef in physical and mental activity at 
the place of busines.8 or elsewhere in furtherance of the business. Time 
spent in planning and.advising the operations, preparing and maintaining 
:busine83 facilities and records, and time spent at the place of business 
wKich cannot reasonably be considered unrelated to business activities 
are :ail specifically included within the definition. 

Additional guidelines for determining the amount of time devoted to a 
business are stipulated. If the individual establishes that such time does 
not exceed forty-five hours in any one month, then the individual's 
services are not deemed substantial, unless other factors make such a 
finding unreasonable: 

For example, an: individual who worked only 15 hours in a month might 
nevertheless be^ound to have rendered substantial services if he was manag- 
ing a sizeable business or engaged in a highly-skilled occupation." 

Nonetheless, services of less than fifteen hours in all businesses per 
month are not substantial. Services of more than forty-five hours in a 
month are substantial uniess the individual establishes upon other, 
grounds that he could reasonably be considered retired. 

In a case where a finding that an individual was retired would be 
unreasonable if time devoted to the business alone is considered^ then the 
nature of the services rendered to the business is also to, be examined. 
The services are considered^in view of the technical and management 
needs of the business. The more regularly an individual renders services 
to a business, or the more skilled and valuable his services are, the more 
likely that the indindual could not be considered retired.. 

Where consideration of neither the amount of time nor the nature of the 
services rendered to the business sufficiently establishes whether the 
.person's, services were substantial, the focus is turned to the extent and 
nature of the services rendered before and after the individual's "retire- 
ment:" 

A significant reduction in the amount or importance of services rendered in 
the busmess tends to show that the individual is retired; absence of such 
reduction lends to show that the individual is not retired.** 
Finally, if evaluation of the above factors together is insufficient for a 
determination of the substantiality of the person's services, all other 
factors are considered. These final criteria include the presence or ab- 
sence of a capable manager, the kind and size of the business, the amount 
of capital invested, the possibly seasonal nature of the business, and "any 
other pertinent factors." 

The ultimate focus, again, is whether the individual's services are such 
that he can reasonably be considered to be retired. 



The record in this case is extensive, including fifty-nine exhibits and 
one hundred-plus prges of testimony at the hearing before the adminis- 



"20C.F.R. §404.447(aXl). 
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tratiyie law judge. The record of plaintiffs involvement in the business 
must be examined comprehensively in order to evaluate the character of 
her services, the amount of time spent in the business, etc., both before 
and.'iftiBr her alleged ^'retirement." 

Plaintiffs husband was a self-employed owner-operator of a small 
trucking business, at-the time of his death on November 16, 19S9. Evi- 
dently the outstanding debts of the business at that time were forcing the 
operation to ruin. On December 3, 1959, plaintiff, then 53-years-old, filed 
ari' application for survivor's insurance benefits on behalf of herself and 
on behalf of her disabled daughter. Plaintiffs applications were granted 
arid benefits were thereafter paid to plaintiff for herself and on behalf of 
her daughter. 

By^virtue of plaintiffs receipt of Mothers' Insurance Benefits under 
§202(g) of the Act, she was required to make cnnual reports of her 
earnings for each taxable year during which she was entitled to monthly 
benefits. These repoits.provide a history of plaintiffs earnings per year 
and in the continued operation of the trucking company, as the following 
record indicates. 

On December 10, 1959, plaintiff reported that she woiJd aittempt to 
continue the operation of the trucking company, although she-did not 
anticipate that the earnings would be over 11,200 per year. She stated 
that she would advise the Social Security Administration if she earned a 
net profit -in excess of $1,200. On or about April 27, 1961, plaintiff 
reported'that on May 1, 1961, she would begin operation of the trucking 
company as a self-employed person and that she anticipated her earnings 
to be about $2,400 per year. On April 19, 1962, plaintiff reported that she 
had taken over her husband's trucking business, which was a steel- 
hauling operation contracting with United States Steel Corporation, after 
his death. She reported that the contract was automatically renewable 
and required no further negotiations on her part; that her "only work" in 
connection with the business was to maintain the books, to bill United 
States Steel for hauling, to receive payments and records from United 
States Steel, to pay the employee-drivers bi-weekly, and that these ef- 
forts required approximately ten hours per week on her part. She further 
reported that her son drove one of the trucks and performed all manage- 
rial and maintenance functions connected with the business, and that the 
drivers received their orders from United States Steel. 

On March 27, 1962, plaintiff submitted the first of tiie 'annual reports 
required by the Social Security Administration. On this report, plaintiff 
indicated that during 1961 she was engaged in the operation of the 
business "(a) 11 months, full time management." She also indicated that 
she expected to earn $1,500 from the business in 1962. Due to confusion 
over the 1961 earnings listed in this report, plaintiff was requested to 
submit her 1961 Income Tax Return. The return showed total receipts of 
$23,415.23^ gross profit of $10,258.04, and net profit of $l,332.07r Since 
hernet profit was in excess of $1,200, plaintiff was informed that a certain 
deduction was applicable against her Mothers' Insurance Benefits. 

Plaintiff submitted her second earnings report to the Social Security 
Administration on April 1, 1963. She reported gross receipts of 
.129,264.16 and net profit of $1,433.37. She further reported that she did 
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clerical work for the business, "[h]ire[d] help for everything," and Vorked 
approximately ten hours per week at the business. On April 13, 1964, 
plaintiff again submitted an earnings report, indicating total receipts for 
1963 of 125,248.24, net earnings of^i508.03, and that her involvement in 
operations amounted to clerical work for approximately ten hours per 
week. 

On April I, 1^66, plaintiff reported that gross receipts for 1965 
amounted to 132,199.68, and that her net profit was $2,647.96.. On April 
8, 1967, she reported that gross recipts for 1966 were $36,611.89 arid 
that-her net profit was $3,130.67. Plaintiff was informed that she had 
been incorrectly overpaid in Mothers' Insurance Benefits, due to the 
excess of her actual net profit in 1966 over her estimate of the amount the 
previous year. Plaintiff subsequently reported a net profit, from the busi- 
ness cf $5,665.15 forl967; $7,800-plus in 1968; $5,166 in 1969;:and $6,893 
in 1970. Deductions from plaintiffs Mothers' Insurance Benefits were 
applied in^each.of the above years. Plaintiff was notified that, beginning 
December 1968, whert she would be 62-years-old, her Mothers' Insurance 
Benefits would terminate because she was eligible for Widow's Insurance 
Benefits on her deceased husband's earnings record. At this time, how- 
ever, plaintiff was informed that because of her excess earnings, she 
would not be paid any widow's benefits from December 1968, at least 
until December 1970. 

On March 17, 1970, plaintiff submitted a statement to the Social 
Security Administration requesting that, effective December 1968, she be 
withdrawn from eligibility for widow's benefits pn.her husband's earnings 
record. On this statement, plaintiff indicated that she was not eli^ble for 
cash benefits, as she was **. . . self-employed and perform(ing) substential 
services each month." At that time, she also reported that her net 
earnings were approximately $7,000 per year. She reported that she 
understood the implications of her withdrawal, but chose to do so as a 
means of obtaining the highest amount payable to her disabled daughter, 
and that she would file for retirement insurance benefits based on her 
own earnings record either when she reached age 65 or when she retired. 

Pursuant to plaintiffs application for retirement insurance benefits on 
August 15, 1972, she was requested to submit annual earnings statements 
(the requirement that she submit annual earnings reports to the Social 
Security Administration had ceased when her Mothers' Insurance Bene- 
fits terminated). Plaintiff, in response thereto, submitted her income tax 
returns for 1970 through 1972. Plaintiff's Schedule C tax return— "Profit 
(or Loss) From Business or Profession (Sole Proprietorship)"— for 1970, 
listing the business name as Minnie O. Torrance and her own address as 
the business address, shows gross profits of $112,997.29 and net profit of 
$6,842.32. Her 1971 Schedule C, still listing her business name and her 
residence as the business address, shows gross profits of $142,147.73 and 
net profit of $9;037.24. Plaintiff's i972^Schedule C, with.the same busi- 
ness name and business address, shows gross profits of $150^135.51) and a 
net profit of $16,419.50. Plaintiff for all three years listed her occupation 
as "Trucker" on her Form 1040 Individual Income Tax Return. Plaintiff 
for these years paid Social Security self-employment taxes, claimed 
depreciation on the business' trucks and tractors, and claimed repair, 
Q insurance, fuel, tire, permit and license expenses as business deductions. 
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There is some confusion as to the date from which plaintiff claims 
retirement insurance benefits without deductions due to excess earnings. 
On the application for benefits plaintiff filed on August 15, 1972, while 
stating that her income for 1971 was over $9,000, and that her expected 
income for 1972 would be approximately $9,000, plaintiff indicated that 
she had performed no substantial services for the trucking business in 
any month during 1971 and that she would not do so in any month during 
1972. Plaintiff was 65-years-of-age in December 1971. Therefore it was 
not apparent to the administrative law judge whether she was claiming 
benefits from January 1971, or from August 1971, when the application 
was filed. At the hearing, the administrative law judge questioned plain- 
tiff about the claim date and, after several questions, she indicated that 
she was claiming benefits without deductions due to excess earnings from 
August 1971. Plaintiff asserted that in that month she had "completely 
dropped all business activities" because her disabled daughter had fallen 
approximately at that time and thereafter plaintiff was needed on a 
full-time basis by her daughter. 

Plaintiff appeared at the hearing on February 19, 1974, accompanied 
by her son, J. Kenneth Torrance, by one of the trucking company's 
long-time employees, Gilliam King, and by counsel. As the sole issue 
presented by this case concerns the substantiality of plaintiff's past and 
present services to the company, only testimony relevant to that point as 
well as testimony pertaining to the character of the company itself need 
be reviewed here. 

Plaintiff testified that she had no connection with the operation of the 
company prior to her husband's death in November 1959. She stated that 
following her husband's death she and her sf % who had been employed 
by the company while his father operated -i, decided to continue the 
company's operation. At that time, the company had approximately three 
regular drivers who hauled under an annual contract negotiated with 
United States Steel. Plaintiff and her son testified that the business was 
carried on under plaintiff's name primarily for financing purposes and to 
avoid Public Utility Commission "legal formalities" necessarily attendant 
to a transfer of the business to the son. Plaintiff testified that although she 
considered herself the owner of the company, her son actually was the 
manager of the business, as her tasks centered on the clerical aspects of 
operation, such as keeping records, maintaining the necessary books, 
paying bills and employees. She further testified that for an unspecified 
period relatively in the beginning of their combined operation of the 
company, she and her son would discuss management decisions as they 
had coffee together in the morning. She left the re-negotiation of the 
annual contract with United States Steel completely to her son, although 
she would sign the contracts as the owner of the business. Plaintiff 
further testified that the trucks were parked at night on a vacant lot that 
she owned next, to her house, but that she had nothing to do with 
maintenance of the trucks, with scheduling of the runs, or with hiring and 
firing the drivers. As far as the purchase of additional equipment is 
concerned, both plaintiff and her son testified that in the early years of 
their combined operation they would discuss such matters, that plaintiff 
Q ind her son would co-sign for the purchase of the equipment as early as 
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1962 and^work out other financial matters together. Plaintiff stated that 
although she performed the above-mentioned services, she considered 
her son, who drove and maintained the trucks, handled employee and 
contract matters, and did some bookkeeping, the manager of the business 
practically from the beginning of their combined efforts. Plaintiff in 
addition stated that she was a high school graduate, but had never had 
any busmess education or training in accounting, record keeping, etc., 
and that she had not worked outside her home or in her husband's 
busmess prior to his death. 

The trucking operation as it exists today was described as a smalF 
business utilizing approximately eight trucks and employing five to seven 
drivers. 

Plaintiff testified that she continued to perfonn the duties described 
above until she was* assured that her son could carry on the business 
without her assistance. She stated that her activities in connection with 
the lousiness since 1971 have been insubstantial. She stated that she 
prepares the payroll, which takes one-half hour.bi-^weekly, that she pays 
some^of the bills, which takes two to three hours per month, and that she 
signs-the annual rcontr act. She stated that she does nothing more in 
connection with the operation of the business. 

Plaintiff testified that it was her son who determined that the net profits 
would accrue to plaintiff, in order to provide her with an income and to 
help support plaintiff's disabled dau^ter, hence thr net income of the 
business is kept by her, while her son is paid bi-weekly ac^rding to a 
standard union wage rate. She further stated that she had considered her 
business relationship with her son as a "partnership,^' admittedly without 
,anyjorinal agreement. She considers herself retired from the operation of 
the business, particularly since her disabled daughter's injury which 
occurred approximately in August 1971. 

Plaintiff testified that, although in her opinion she had not been render- 
ing substantial services to the business since before August 1971, she did 
not apply for retirement insurance benefits until August 1972, because 
she-mistakenly thou^t that her high income from the business would 
prevent her from realizing benefits, that she did not realize prior to that 
time that the touchstone of eligibility for benefits as applied to her was the 
substantiality of her services to the company. 



Plaintiffs son, J. ICenneth Torrance, testified at the hearing that he 
worked for his father in the trucking business and that he knew the 
method of operation, except for the paper work, at the time of his father's 
death. He stated that plaintiff took over the business in her name, but 
that her role was centered on the clerical matters and that he did the 
hauling, negotiating of the contract, and hiring. He also stated that he did 
some of the paper work, such as the final billing and typing. He stated 
that, while he did not put any of his own money into the business at this 
timj, neither had plaintiff, that is, any investment into the business came 
as a result of the conduct of the business itself. 

Mr, Torrance testified that before 1971, in addition to making up 
nayrolls and paying all the bills, plaintiff **totalled the slips," which 
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apparently refers to recording the items hauled in order to calculate the 
tonnage hauled and hence the amount to be billed. He stated that this 
procedure tdok approximately an hour per day, that is, assuming that the 
slips for a particular day were received on time. He further stated that 
untiU968 or 1969, his name was not on the company checks, therefore he 
had .to have plaintiff write a check for everything that had to be paid or 
purchased in Une with the business. When asked how many hours per 
month plaintiff spent involved in the operations of the company, he 
indicated in a conjecturing fashion approximately twenty hours per 
month, but then he finally stated that he **really" did not know. 

Mr. Torrance stated that the driver-employees came under the jurisdic- 
tion of the United Mine Workers in February 1971 thus the company's 
billing was changed from tonnage to hourly records, eliminating the 
.necessity for keeping and. totalling "slips." He said this means that he 
now does most of the record keeping. He further cited as examples of 
differences between what plaintiff did before 1971 and after, thofact that 
she no longer had anything to do with purchasing equipment, and his 
practice of now writing some of the checks for the company's bills and 
necessities. He stated that plaintiff was not required to remain at home in 
order to provide any services to the company and that she does not stand 
watch over the trucks parked on her property. He also stated that, in his 
opinion, the company-related activities of plaintiff had decreased over the 
years, initially after the settling of his father's estate, then again after the 
1971 change-over to a different bilUng system. He stated that, in his 
opinion, plaintiff currently works less than fifteen hours a month In 
connection with company matters, that she only handles the payroll and 
some bilbng,_and, confusingly, he agreed that these activities amount to 
four hours per month maximum. He stated that, in his opinion, she only 
does this in order to have something to do occasionally. 

The testimony of the long-time employee of the company, Gilliam King, 
IS of bttle assistance. He stated that his contacts were with plaintiff's son, 
that he did not know who handled the responsibilities ror billing, etc., that 
all he was certain of was that plaintiff signed the payroll checks from 1961 
to date. He stated repeatedly that he was never at a vantage point which 
would permit him to testify to the extent of plaintiff's role in the com- 
pany's operation. 

vn 

The relevant portions of plaintiff's statement on her August 15, 1972 
application for retirement benefits merit citation: 

. . . I own six trucks These mieks are parked and stored on my property 

when not in use. I aetually have no offiee. I have a desk and my regularphonc 

js used for this business My eontraet renews automatieally annually. I 

had the eontraet ehanged in my name when my husband died. I must have 
rate ehanges but my son handles the eontraets for this. 
My serviees eonsist of: ~ 

I pay all bills and make up eheeks and pay all men for their serviees. My son 
drives a truek, keeps the time for the men, sends bilOng to the eompany and 
types and prepares all the reports. I sign all eheeks. 

I hire an aeeountant, . . . 

My son may make a^bank deposit oceasionally but most times I make it. 
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I have between 6 and 7 full lime tmck drivers or helpers. Kenneth arranges 
for repairs and maintenance of the tmcks. He makes decisions.as to purchase 
and sale of trucks and equipment. Kenneth's name is on my business check- 
ing account and he is permitted to sign checks if I am not available. All men 

check with either my son or U.S. Steel as to needs of their services J do 

not average any more than 4 to 5 hours a week on the busmess 

My son Kenneth is p&id the same wages daily as my other employees 

Kenneth assigns all work. I feel he spends 5 to 6 hours weekly in operating my 
business over and above his regular driving job. Total 48 hours. 

Kenneth-recommends employees to me and we discuss the workers and I 
have the final authority of hiring, firing or rejecting. 
The court notes that this statement differs substantially from the tes- 
timony elicited at the hearing concerning plaintiff's services from, the 
middle, if not the beginning of 1971. Indeed, the court must conclude that 
substantial confusion surrounds the character of plaintiff's services to the 
company upon an attempted reconciliation of the hearing testimony and 
the .statements appearing on the various applications and reports which 
comprise this record. 

VIII 

Plaintiffs counsel attempts to justify the inconsistencies between the 
hearing testimony and plaintiff's statements on her applications by 
suggesting that all the evidence supports the notion that plaintiff gradu- 
aUy withdrew from the operations of the company. For exajnple, counsel, 
urges that the four-to-five hours per week plaintiff cited in her.application 
as time devoted to company business is not inconsistent with the two-to- 
three hours per week plaintiff testified to at the hearing, precisely be- 
cause plaintiff gradually withdrew from the company. Unfortunately, 
counsel's argument does not take into consideration that the statement as 
to services of four-to-five hours per week was made one year alter the 
time period to which plaintiff ascribed services of only two-to-three hours 
per week at the hearing. , . . , 

While this court, following a de novo examination of the evidence 
possibily might have concluded that plaintiff had succeeded in «butting 
L presumption set forth in section 205(f)(4)(A) of the Act, 42.U.S.C. 
5405(f)(4)(A), that a person is engaged in self-employment until he estab- 
lishes that he rendered no substantial services to any trade or business, it 
cannot conclude upon the evidence before it that the decision of the 
Secretary is not supported by substantial evidence. 

Accordingly, the Secretary's decision denying plaintiff s claim lor so- 
cial security retirement benefits as determined by the administrative law 
judge must be affirmed. 
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<?prnON 205fc1 (4) (A) (42 U.S.C. 405(c) (4) (A)— CONCLUSIVENESS 
SSgS RECORD AFTER EXPIRATION OF TIME LIMITATION 
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ERIC 52 



ConcIusiveceM of Earnings Record 



20CFR 404.804 



SSR 76-32C 



Ascherman v. Mathews, USDC, N.D. Ohio, C74-4S3 (3/30/76) 

The claimant, a 75«ycar-old self-employed attorney, had filed timely income 
tax returns based on a metliod-which did not yield maximum creditable earn- 
ings. After becoming entitled to Social Security benefits, he fUed amended tax 
returns in order to reflect maximum self«employment income which would result 
in a higher benefit rate. The amended returns covered a 5 year period, three of 
which were beyond the time limitation and thus barred to correction by section 
205(c) of the Social Security Act. Held, after the time limitation following any 
year has expired, ^subject t(f very limited exceptions not pertinent here, the Sec* 
retary's records of self •employment income derived by an individual during uny 
period of such year shall be conclusive evidence as to the earnings of such in« 
dividual, in acconhmce with section 205 (c) (4) (A) of the Social Security Act, 
as amended. 

Battisti, Ghief Judge: 

The plaintiff, a 75-year-old, self-employed attorney is seeking to have his 
record of self-eraployment earnings for the years 1966, 1967 and 1968, as 
maintained by the defendant Secretary of Health, Education and Welfare 
for the purpose of determining Social Security benefits, changed to reflect 
amendments to his income tax returns for those years ^vhich he filed in 1972. 
In essence, he challenges the Secretary's refusal to increase his monthly 
Social Security benefits on the basis of his amended reports of earnings. The 
plaintiff has exhausted the available administrative remedies and invokes 
the jurisdiction of this court pursuant to 42 U.S.C. § 405(g). The matter 
comes before the court on the cross motions for summary judgment. 

The facts in the case are not in dispute and are set forth in detail in the 
opinion of the administrative judge. The case presents a single legal ques- 
tion: Do the records of^He Secretary constitute conclusive proof as to the 
earnings of an individual on which Social Security benefits will be deter- 
mined once the three year, three month and 15 day "lime limitation" for 
amendment set forth in 42 U.S.C. § 405(c) (1) (B) has expired? 

The Secretary maintains that once the time limitation has passed in cir- 
cumstances such as this case, 42 U.S.C. § 405(c) (4) (A)^ makes his records 
conclusivcon the issue of self-employment income derived by an individual 
for any particular period. The plaintiff candidly admits that "after con- 
siderable research there is little case law to support his position, " but also 
asserts there is little case law contrary to his position. Accordingly, the 
plaintiff argues the facts. He points out that for the years in question his 
original report of self^employment income was based on a method of re- 
porting which he was advised to follow by an Internal Revenue Service 
Agent. It is clear that this method resulted in less than the maximum self- 



'Prior to the expiration of the time limitation following any year the Secretary may, 
if it is brought to his attention that any entry of wages or self*employment income in 
his records for such year is erroneous or that any item of wages or self •employment in* 
come for such year has been omitted from such records, correct such entry or include 
such omitted item in his records, as the case may be. After the expiration of the time 
limitation following. any year — 

(A) the Secretary's record (with changes, if any, made pursuant to paragraph (5) of 
this subsection) of the amounts of wages paid to, and self-employment income derived 
by, an individual during any period in such year shall be conclusive for the purposes of 




^•*^is subchapter; 
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employment income being credited to his Social Security earnings record. 
He claims that until 1972 he was not aware of his right to report his income 
in the fashion which he ultimately used in the amendea returns with the 
resulting higher self*employment income Rgure. At that time he indicates 
that he was advised to file amended returns by a Social Security employee 
in the Cleveland area. He did so for the years 1966 through 1970 ^ and 
LR.S. accepted the additional Social Security tax proffered for all of these 
years.^ In the face of clear statutory language against his position, the 
plaintiff argues that "justice, equity and fairness" should prohibit one gov« 
emment agency from accepting and retaining his money, while another 
government agency denies him the benefits he anticipated receiving in 
return. 

Were this matter not plainly governed by a statutory provision, the plain* 
tifFs equitable argument would have much appeal. However, Congress has 
acted with regard to this problem is a rational manner which it deemed 
necessary to the efficient administration of the Social Security system. It is 
-unfortunate that the plaintiffs benefits are somewhat less than they might 
have been, but as one court noted when faced with a similar appeal: 

CTjhe immensity -of the -problem of providing Social Security "called forth a 
'highly complex and interrelated statutory structure." The mandate to the Sec* 
rctary in 42 U.S.C. §405 (c) (2) to maintain HEW records of 8elf«employment 
income was necessary for the determination in an orderly manner of the in* 
numerable requests for insurance benefits. Congress recognized that a beginning 
and end of time for establishing eligibility was an essential part of that need 
by prescribing a "time limitation" within which changes and revisions in the 
Secretary*s records might be made. . . . One need only be reasonable to fore- 
see the disaster in HEW if there were not a reasonable time limitation for end« 
ing disputes about eligibility benefits. This being so, the question is only whether 
the 3 year, 3 month, 15 day period is reasonable in relation to the purposes of 
the Act. 

Lasch V. Richardson, 457 F.2d 435, 440 (7th Cir. 1972). (Citation omitted) 

Further, it is significant to note that the plaintiffs filing of amended re* 
turns and payment of additional tax were selMnitiated and voluntary 
acts. The plaintiff is an attorney and was advised by an accountant. Both 
individuals had constructive notice of the time limitation when the amended 
returns were filed. Viewed in this light, plaintiffs predicament is seen as 
not wholly the product of two government bureaucracies at cross purposes. 

There being no genuine issue as to any material fact, summary judgment 
is appropriate in this case. The court holds that the Secretary's reliance on 
42 U.S.C. § 405(c) (4) (A) is well founded and orders judgment affirming 
the Secretary's decision. 



* Since the amended returns for 1969 and 1970 were filed within the applicable time 
limitation, the plaintiff^s earnings record for those years has been corrected and there 
is no cause for dispute. 

* The following are the additional amounts paid by the plaintiff with the gling of the 
amended returns for each year. 1966: $126.13 



IT IS SO ORDERED. 



1967: 
1968: 



$164.40 
$414^0 
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SEGnONS203(b) and (f) and 209 (42 U.S.C 40S(b) and (f) and 409)— 
DEDUCTIONS— EXCLUSION OF TRAVELING OR OTHER EXPENSES 
FROM WAGES^UTSIDE SALESMEN 



treitp all salesmen as employees and does not allow for any business expenses. 
The claimant contends his expenses should be. deducted from his wages before 
deductions are applied against his Retirement Insurance benefit. //eM, Social 
Security Regulations 20 CFR section 404.1026(a) (8)' permit exclusion of travel 
and o**^^- |. itt* ;from Wages only 'w**?re identified specifically as such* by the 
emp^ o>ni ne employer flid mot specifically designate amounts "for ex* 
penA^/i**" -./"paymentsjmsde to claimant, all remuneration received by him 
comtitute^ wages for di>duction purposes. 

The claimant filed an application for retirement insurance benefits on 
March 11, 1969, showiit^ his date of birth as February 21, 1907, and-indi- 
cated that he was employed by the "E" Foods Corporation and had not 
been self-employed in either 1969, 1968, or 1967. He stated that he had had 
total earnings of $8,830.57 in 1968 and had earned more than the exempt 
amount in ^ach month of that year, but expected to earn under $1,680 in 
1969 since he would be working part time only in 1969. He agreed to file 
annual reports of earnings when required. His entitlement was established. 
Thereafter claimant indicated that his earnings would also preclude pay- 
ment for 1969, and ihat he desired no payment for that year. His employer 
advised the Social Security Administration by letter of January 31, 1971, 
that (1) the claimant had been an outside salesman with them during 
-1970; (2)-die employer does not allow for any business expenses, i.e., no 
meals, car expense or any other expense in connection with selling activi- 
ties; and (3) tKe^claim ant's salary is entirely on a commission basis. 

The claimant filed an^ annual report for 1970 showing his total wages 
carried as $3,560.81 with earnings in excess of the exempt monthly amount 
in all months except April, Noveriiber, and December. He showed^his 1971 
earnings (wages) as $1,772.56 with all months indicated as work months. 
(These earnings are posted to his earnings record.) The clairnant indicated 
that he earned less than the yearly exempt amount in 1972. 

Pertinently, the E Foods Corporation indicated that many years ago the 
company opted to treat its approximately 10,000 sales representatives such 
as claimant, as "employees," witholding Federal income taxes, and making 
payments under the FICA and Unemployment Tax Act. The company gives 
O its sales representatives training in the use of its equipment and the meth- 
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ods of door-to-door selling. The company could change the methods used 
by its salespeople in doing the work. The corporation gives its salespeople 
further training, both in _5ie office and on the job, whenever new methods 
appear necessary. The salespeople work under the firm's name, do not ad- 
vertise or maintain business listings, and do not hold themselves out to the 
public as available to do this or similar work. The information provided 
supports afinding of employeremployee status. 

Remuneration shown by the employer as that earned by claimant in 1972, 
1973, and 1974 through October 31, 1974, was $1,335.17, $1,699.20 (sup. 
ported by the wage and tax statement from this employer submitted by 
claimant), and $2,041.33, respectively. Another wage and tax statement 
for 1973 (the pertinent year) claimant submitted shows that he was also 
paid $1,037.89 by another employer. At the hearing, claimant said that ^^in 
1974 he had been paid commissions of $2,208.21 b^nhe E Foods Corpora- 
tion and had been paid wages of $828.12 by another employer. He said his 
gas expenses alone had approxjmated-$900 per year, and that he, of course, 
had other business expenses. 

While claimant no longer contends that he was selfHemployed,^but was an 
employee of E, and does not dispute that he earned over the exempt yearly 
amount in pertinent years of entitlement, he believes that it is inequitable 
to include his expenses of operating (selling) for this employer when figur- 
ing his earnings for deduction purposes. 

Section 202(a) of the Social Security Act, as amended, 42 U.S.C. 
§ 402(a), provides that every fully insured individual who has attained the 
age of 62 and who has filed application for old-age insurance benefits shall 
,be en titled to an old-age insurance benefit for each monthin which he i^.so 
entitled. Section 203 of the Act, 42 U.S.C. § 403, however, provides in per- 
tinent part: 

"(b) Deductions, * * * shall be made from any payment or payments 
under this title * * * on the basis of such individual's wages and self- 
employment income, * * * if for such month he (claimant) is charged 
with excess earnings, under the provisions of subsection (f) of this sec- 
tion, * « * * _ 
"(f) For purposes of subsection (b) — 

"(3) * * * (A)n individual's excess, earnings for a taxable year shall 
be 50 percv^nt of his earnings for such year in excess of the product of 
$175^ * * * multiplied by the number of months in such year. * * * 
"(5) (A) An '•"'lividuars earnings for a taxable year shall be (i) ihe 
sum of . his wages for services rendered in such year and his net earnings 
from self-employment for such year. * * * 

"The term 'wages' for social security purposes is defined by section 209 
of the.Act, 42-U.S.C. § 409, as *. . . remuneration paid after 1950 for em- 
ployment, including the cash value of all remuneration paid in any medium 
other than cash . . ." While section 209 also provides for various statutory 
exclusions from wages, none are relevant in this case. 

With particular regard to the exclusion of business expenses from wages 
for services rendered, however. Social Security Administration Regulations 



*\V00 for 1974; |2!0 for 1975; $230 for 1976. 
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No. 4, section 1026(a) (8) provides that: 

"Amounts paid specifically— either as advances or reimbursements— for traveling 
or other bona fide ordinary expenses incurred or reasonably expected to be in- 
cuxred in the business of the employer are not wages. Traveling and other reirti' 
bursed expenses must be identified either by making a separate payment or by 
specifically indicating the separate amounts where both wages ^nd expense ah 
lowances are combined in a single payment** (Emphasis supplied.) 

The record in this case indicates that, during the relevant period, claimant 
was an outside-salesman with E Foods, a company that did not and does 
not allow for any business expenses, e.g., meals, car expenses or any other 
expenses in connection with the selling activities of its employee sales 
representatives. Claimant's salary was entirely on a commission basis. While 
claimant believes that expenses he incurred in connection with his employ- 
ment should be deducted from his gross wages for social security work 
deduction purposes, the above cited section of Social Security Administra- 
tion Regulations and the facts in this case do not permit such a conclusion. 

Therefore, it is held that under the applicable law and regulations, the 
total remuneration received by claimant from his employers constituted 
"wages," and must be considered for purposes of determining the amount 
of claimant's excess earnings for deduction purposes under section 203 of 
the Social Security Act. 
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SECTION 265(g) (42 use 405(g))— JUDIQAL REVIEW— REFERRAL 
OF SOCIAL SECURITY BENEFIT CASES TO UNITED STATES MAGIS- 
TRATES 

20 CFR 404.951 SSR 76-14c 

MATHEWS V. WEBER, U.S. Supreme Court, No. 96 S. Ct 549 (1/14/76) 

Under Smlon 205(g) of the Social Security Act, as amended, a district 
court can review « final decision of the Secretary of Health, Education, and 
"Welfare upon request, of any party to a daim for social security benefits after 
such patty has exhausted his ^administrative remedies. Federal district courts 
have referred social security cases; td""^a Magistrate to "prepare a proposed 
written order or dedsFon, together with proposed findings of fact and conclu- 
sions of law where necMsary or appropriate" for consideration by the District 
Judge after, the Magistrate had reviewed the record, and ^heard the parties* 
arguments. The District Court Judge retains jhe authority and responsibility 
to make the final decision in any case. The Secretary contended the referral 
violated Rule 53 (bj ' of the Federal Rules of Ci^l Procedure and was not 
authorized by the Federal Magistrates Acj, 28 U.S.(1 636. Held, the referral 
of social security benefit cases to U.S. Magistrates does not violate rule S3 (b) . 

Mr. Chief Justice Burger delivered the opinion of the Court. 

The quwtion presented in this case is whether the Federal Magistrates 
Act of 19^, 28 U.S.C. § 636, permits a United States District Court to 
refer all Social Security benefit cases to United States Magistrates for 
preliminary review of the administrative record, oral argument, and prep- 
aration of a recommended decision as to whether the record contains sub- 
stantial evidence to support the aolministrative determination — all subject 
to an independent decision, on the record, by the District Judge who may, 
;n his discretion, hear the matter de novo. 

(1) 

Rwpondcnt Weber brought this action in the United States District 
Court for the Central District of California to challenge the final deter- 
mination of the Secretary of Health, Education, and Welfare that he was 
not entitled -to reimbursement under the Medicare provisions of the Social 
Security Act, 42 IJ.SX]. § 1395 et seq., for medical payments he made on 
behalf of his wife. Such a suit for administrative review is authorized by 
§ 205 (g) of the Act, 42 U.S.C. § 405 (g), and governed by its standards. 
The court 'may consider only the pleadings and administrative record, and 
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must'accept the Secretary's findings of fact so long as they are supported by 
subetantial evidence. 

When respondent's complaint was filed, the Clerk of Court pursuant to 
cburt rule assigned the case to a named District Judge,^and simultaneously 
referred it, to a United States Magistrate with directions "to notice and 
conduct such factual hearings and legal argument as may be appropriate'* 
and to "prepare a proposed written order or decision, together with pro- 
posed findings of fact and conclusions of law where necessary or appropri- 
ate" for consideration by the District JudgeTThe Clerk took these steps 
p:i.-8uaht:to General Order No. 104-D of the District Court, which requires 
initial reference to a Magistrate in seven categories of administrative 
review cases,* including actions filed under 42 U.S.C. § 405 (g) . The 
parties may object to the Magistrate's recommendations. After acting on 
any objections the Magistrate is to forward the entire file to the District 
Judge to whom'the case is assigned for decision; the District Judge "will 
cal^dar the matter for orai argument if he deems it necessary or appro- 
priate.'* ^J- 

The Secretary Sjovedao vacate the order of reference^ arguing (1) that 
referral tmder ja general order of this type violated Rule 53 (b) of the 
Federal Rules- of Civil Procedure and (2) that such referral was not 
^authorized by the Federal Magistrates Act. The S^xretary also argued that 
the reference was of doubtful constitutionality and in contravention of the 
judicial review provisions of the Social Security Act, arguments that he 
has expressly declined to make in this Court. The District Court refused 
to vacate ^the order of reference, but certified the reference question for 



^General Order No. 104-D provides for reference in the following types of admin* 
ijitrative review: 

^(A) Actions to review administrative determinations re entitlement to benefits 
under the Social Security Act and related statutes, including:but not limited to actions 
, filed under 42 U.S.C. § 405 (g) . 

'^(B) Actions filed by the United Staies or a carrier to review, implement or restrain 
orders of the Intentate Commerce Commission re freight overcharges, including but 
not limited to actions under 28 U.S.C. § 1336 and 49^U^S.C. § 304a. 

"(C) ActionfT" whether in the form of judicial review, habeas corpus or otherwise, 
for review of orders and other actions of the Immigration and Naturalization Service. 
Included, but not by way of limitation, aie actions involving deportation orders, denial 
of preference classification visas and denial of petitions to adjust status. 

**(D) Actions for review of adjudications by the Civil Service Commission, or the - 
various departments or agencies, involving personnel actions such as wrongful dis* 
cha^e, reductions in force, transfers, retirements, etc. 

*M£) Actions for review of an order of any branch or establishment of the military 
jstrnct denying discharge of petitioner from the military, whether such acvions are 
brought in the form of petitions for judicial review, habeas corpus or actions for dccla* 
ratory relief orJn junction. 

**(F) Actions filed pursuant to 18 U.S.C. § 923 (f) (3) to review administrative 
decisions denying applications for licenses to engage in business as a firearms or am* 
munition importer, manufacturer or dealer. 

**(G) Actional to review administrative decisions by the Department of Labor deny* 
ing applications for alien cmi^oyment certification required pursuant to the provisions 
of8U.S.C.§1182(a)(14).»' 

The petition for certiorari raises only* the issue of the propriety of the part of sub* 
section (A) of the General Order that authorizes reference of cases brought under 42 
J'Q.C. S 405 (g), and- we intimate no opinion on the validity of its other provisions. 

r 5.9 



56 



AdminUtratlve 



appeal under 28 U.S.C. § 1292 (b) . 

The Court of Appeals affirmed. Weber v. Secretary of Health, Education^ 
and Welfare, 503 F. 2d 1049 (CA9 1974). That court stressed the limited 
and preliminary nature of the inquiry in review actions brought under 42 
U.S.C. § 405 (g), the limited scope of the Magistrate's role on reference, 
and the fact that final authority for decision remained with the District 
Judge. "Were the broad provisions of General Order No. 104-D . . . 
before us, the Secretary might have grounds to complain. As applied, the 
rule is not vulnerable to the-attack-here mounted." 503 F. 2d, at 1051. The 
Court of Appeals thus reached a decision squarely in conflict with the 
decision of the Court of Appeals for the Sixth Circuit in Ingram v. Rich' 
ardson, 471 F. 2d 1268 (CA6 1972). We granted certiorari ^ and we affirm. 

(2) 

After several years of study, the Congress in 1968 enacted the Federal 
Magistrates Act, 28 U.S.C. § 631 et seq. The Act abolished the office of 
United States^Commissioner, and rought to "reform the first echelon of the 
Federal judiciary into; an effective component of a modern scheme of justice 
by establishing a system of U.S. Magistrates." S. Rep. No. 371, 90th Cong., 
1st Sess., p. 8 (1967) (hereafter Senate Report). In order to improve 
the former system and to attract the most competent men and women to the 
office, the Act in essence made the position analogous to the career service, 
replacing the fee system of compensation with substantial salaries; the 
Act abo gave both full and part-time magistrates a definite term of office, 
and required that wherever possible the district courts appoint only mem- 
bers of the bar to serve as magistrates. Magistrates took over most of the 
duties of the Commissioners, and the Act gave them new authority to try 
a broad range of misdemeanors wilh the consent of the parties. 

Section 636(b) of the Act outlines a procedure by which the district 
courts may call upon magistrates to perforin other functions, in both civil 
and criminal cases. It provide^;: 

"Any district court of the United States, by the concurrence of a 
majority of all the judges of such district court, may establish rules 
pursuant to which any full time United States magistrate, or, where there 
is no full-time magistrate reasonably available, any part-time magistrate 
specially designated by the court, may be assigned within the territorial 
jurisdiction of such court such additional duties as are not inconsistent 
with the Constitution and laws of th- United States. The additional duties 
authorized by rule may include, but are not restricted to — 

"(1) service as a special master in an appropriate civil action, pursuant 
to the applicable provisions of this title and the Federal Rules of Civil 
Procedure for the United States district courts; 

"(2) assistance to a district judge in the conduct of pretrial or dis- 
covery proceedings in civil or criminal actions; and 

"(3) preliminary review of applications for post-trial relief made by 
individuals convicted of criminal offenses, and submission of a report and 
recommendations to facilitate the decision of the district judge having 
jurisdiction over the case as torwhether there should be a hearing." 

' Because respondent has declined to appear, we invited an amicus curiae to support 
the decision of the Court of Appeals. 420 U. S. 989. 
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The three examples § 636 (b) sets out are, as the statute itself states, not 
exclusive. The Senate sponsor of the legislation. Senator Tydings, testified in 
the House hearings: 

**Thc Magistrates Act specifies these three areas because they came up 
in our hearings end we thought they were areas in which the district 
courts might be able to benefit from the magistrate's services. We did 
not limit the courts to the areas mentioned. Nor did we require that they 
use the magistrates for additional functions at all. 

"We hope and think that innovative, imaginative judges who want 
to clean up their caseload backlog will utilize the U.S. magistrates in 
these areas and perhaps even come up with new areas to increase the 
efficiency of their courts." Hearings on the Federal Magistrates Act 
before Subcommittee No. 4 of the House Committee on the Judiciary, 
90th Cong., 2d Sess., p; 81 (1968) (hereafter House Hearings). 
See also Hearings on the Federal Magistrates Act, before the Subcommittee 
on Improvements in Judicial Machinery of the Senate Committee on the 
Judiciary, 90th Cong., 1st Sess., pp. 14, 27 (1967) (hereafter Senate 
Hearings) . 

Section 636 (b) was included to "permit ... the U.S. district courts to 
assign magistrates, as officers of the court, a variety of functions . . . 
presently performcble only by the judges themselves." Senate Report, p. 12. 
In enacting this section and in expanding the criminal jurisdiction confer- 
red upon magistrates. Congress hoped by "increasing the scope of the 
responsibilities that can be discharged by that office, to establish a system 
capable of increasing the overall efficiency of the Federal judiciary. . . 
Senate Report, p. 11. 

The Act^grew from Congress' recognition that a multitude of new statutes 
and regulations had created an avalanche of additional work for the district 
courts which could be performed only by multiplying the number of judges 
or giving judges additional assistance. The Secretary argues that Congress 
intended the transfer to magistrates of simply the irksome, ministerial' 
tasks; respondent urges that Congress intended magistrates to take on a 
whole range of substantive judicial duties and advisory functions. We need 
not accept the characterization of the Federal Magistrate as either a "para- 
judge," as respondent would have it, or a "supernotary," as the Secretary^ 
argues, in order to resolve this case; finding the best analogy to this new 
office is not particularly important. Congress had a number of precedents 
fcr this new officer before it: British masters, justices of peace, and magis* 
trates; our own traditional special masters in equity; and pretrial exam- 
iners.* The office Congress created drew on all prior experience. What is 
important is that the congressional anticipation is becoming a reality; in 
fiscal 1975, for example, the 500 full or part-time U.S. magistrates dis- 
posed of 255,061 matters, most of which would otherwise have occupied a 
district judge. These included 36,766 civil proceedings, 537 of which were 
social security review cases. Annual Report of the Director, Administrative 
Office of the United States Courts VIII-4 (1975). See also Sussman, The 



* The- administration of the Act also profits from the British analogy. See Institute 
of Judicial Administration, Report of the Committee to Study the Role of Masters 
in the English Judicial System (Federal Judicial Center, 1974). 
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Fourth Tier in the Federal Judicial System: The United States Magistrate, 
56 GUcago Bar Record 134 (1974); Geffen, Practice Before the United 
StatcsrMagistrate, 47 Los Ajigeles Bar Bulletin 462 (1972); Doyle, Imple- 
mcatiiig the Federal Magistrates Act, 39 J. Kansas B. A. 25 (1970). 

Congress manifested concern as well as enthusiasm, however, in con* 
sidering the Act. Several witnesses, including the Director of the Admin* 
istratiye Office and representatives of the Justice Department, expressed 
some fear that Congress might .improperly delegate to magistrates duties 
reserved by the Constitution to Article III judges. Senate Hearings, 107- 
128, 241n; House Hearings, 123-128.* The hearings and committee reports 
indicate that in § 646 (b) Congress met this problem in-two ways. First, 
Congress restricted the range of matters that may be referred to a magis- 
drate to those where referral is **not inconsistent with the Constitution and. 
laws of the United Stat^. . . ." Second, Congress limited the magistrate's 
role in- cases referred toThim under § 636 (b). The Act's sponsors made it 
quite clear that the magistrate acts "under Ae supervision of the district 
judges'* when he accepts a referral, and that authority for making final de- 
cisions remains at all times with the district judge. Senate Report, p. 12. 
"[A] district judge would retain ultimate responsibility for decision 
making in every instance in which a magistrate might exercise additional 
duties jurisdiction." House Hearings, Testimony of Senator Tydings, p. 73. 
See also House He&rings, Testimony of Assistant Deputy Attorney General 
Finlcy, p. 127. 

(3) 

We need not define the full reach of a magistrate's authority under the 
Act, or reach the broad provisions of (Jeneral Order No. 104-D, in order 
to decide this-case. Under the part of the order at issue the magistrates 
perform a limited function which falls well within the range of duties 
Cqngre» empowered the district courts to assign to them. The magistrate is 
directed to conduct a preliminary review of a closed administrative record — 
closed because under § 205 (g) of the Social Security Act, 42.US.C. § 405 
(g)/ neither party may put any additional evidence before the District 
Court. The magistrate gives only a recommendation to the judge, and only 
on the single, narrow issue: is there in the record substantial evidence to 
support the Secretary's decision ? ' The magistrate may do no more than 



*Soine courts have manifested a like concern. See T. P. 0. Inc. v. McMiUen, 460 
F..2d_348 (CA7 1972) ; Reed v. Board of Election CommissionerSi 459 F. 2d 121 (CAl 
•1972). But cf. Palmore v. United States, 411 U. S. 389 (1973). Sse also -Note, Masters 
and Magistrates in the Federal Courts, 88 Harv. L. Rev. 779 (1975) ; Comment, An 
Adjudicative Role for Federal Magistrates in Civil Cases, 40 U. Chi. L. Rev. 584 (1C73). 
Because we limit our consideration of-the Act and General Order No. 104-D to the 
particular reference presented by this case, we need not deal with these broad con- 
stitutional issues. Petitioner expressly declines to rely on any constitutional argument. 

•Ordinarily, the parties will agree as to the legal standard, leaving as the sole issue 
whether the Secretary's determination is supported by substantial evidence. In some 
cases, the magistrate may preliminarily resolve issues of law before making a recom* 
mendation; in some few cases, the recommendation may turn wholly upon an issue 
of law. The parties have not suggested that case in either of these sub«categoric« raise 
Issues, of statutory interpretation that require separate treatment, and we do not reach 
than- on this record. Experience with the magistrate's role under this Act may well 
lead to the conclusion that sound judicial administration calls for sending directly to 
^ *he District Judge those cases that turn solely upon issues of law. 

ERIC 62 



jKdidal Review 



propose a recomiuendiitfon^ and neither the statute nor the General Order 
givet. such recommendation presumptive weight. The district judge is free 
toifolIow.it or wholly to ignore it, or, if he is not satisfied, he may conduct 
the review.in whole.or in part anew. The authority — and the responsibility — 
to make an informed, final determination, we emphasize, remains with the 
judge. 

The magistrate's limited role in this type of case nonetheless substantially 
assists the dbtrict judge in the performance of his judicial function, and 
benefits both him and the parties. A magistrate's review helps focus the 
Courtis attention on the relevant portions of what may be a voluminous 
recbrd, from a gdnt of view as neutral as that of an Article III judge. 
Review also heTpe-the Court move directly to Kose Ij^al arguments made 
by the parties that find some support in the record. Finally, the magistrate's 
report puts before the district judge a preliminary evaluation of the cumula- 
tive effect o^the evidence iiT the record, to which the parties may address 
argument, and in this way narrows the dispute. Each step of the process 
takes place with the full participation of the parties. They know precisely 
what recommendations the judge is receiving and may frame their argu- 
ments accordingly. 

We conclude that in the context of this case the preliminary review func- 
tion assigned to the magistrate, and at issue here, is one of the ^'additional 
duties" that the statute contemplates magistrates are to perform.* 

(4) 

The Secretary argues that the magistrate, in taking this reference, func- 
tions as a special master. From this premise, the Secretary asks us to hold 
that a general rule requiring automatic reference in a category of cases 
does not comply with the mandate of Fed. Rule Civ. Proc. 53, that "refer- 
ence to a master shall be the exception and not the rule," made in nonjury 
cases "only upon a showing that some exceptional condition requires it." 
He also argues that, for similar reasons, Uie reference here is not per- 
missible under our decision in LaBuy v. Howes Leather Co., 352 U. S. 249 



•Though wc do not rely upon subsequently expressed congressional views, the Con* 
gresi plainly considers claims such aa respondent brought in the District Court as 
matters that could appropriately be referred for preKminary; review to a magistrate. In 
considering magistrates' salaries in 1972, a Senate subcommittee noted: 

''Magistrates are judicial officers of the Federal district courts .... They may also 
be authorized to screen prisoner petitions, hold pretrial conferences in civil and crim* 
inal caaes, hear certain preliminary motions, review social security appeals, review Nar- 
cotic^ Addict Rehabilitation Act matters, and serve aa special masters. In short, they 
render valuable assistance to the. judges of the district courts, thereby freeing the time 
of. those judges for the actual trial of cases." S. Rep. No. 1065, 92d Cong., 2d Sess., 
p. 3 (1972) (emphasis added). 

The AdministVative Office of the U. S. Courts, the statutory body that supervises 
the administrative aspects of the Act pursuant to 28 U.S.C. § 60^ (d)(1), reads the 
Act in the same way. It has distributed a ''checklist" of magistrate duties that includes 
review of Social Security appeals brought under 42 U.S.C. } 405 (g) . Judicial (]6n* 
ference of the United States, Committee on the Administration of the Federal Magis* 
trate System, Duties Which Might Be Assigned' to U.S. Magistrates (March 14, 
1975). The Administrative Office first noted in its 1972.report that district courts Wiire 
aseigning Social Security Appeals to magistrates under the 1968 Act. Administrative 
Office of tlie U. S. Courts, Annual Report of the Director (1972) 250. 
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Section 636 (b) expressly provides that a district court may, in an ap- 
propriate case and in accordance with Fed. Rule Civ. Proc. 53, call upon a 
magistrate to act as a- special master. But the statute also is clear that not 
every reference, for whatever purpose, is to be characterized as a reference 
to a special master. It treats references to the magistrate acting as master 
quite separately in subsection (1), indicating by its structure that other 
references are of a different sort. Moreover, Rule 53 (e) provides that, in 
nonjury cases referred to a master, the court shall accept any finding of 
fact that is not clearly erroneous. Under the reference in this case, however, 
the judge remains free to give the magistrate's recommendation whatever 
Weight the judge decides it merits. It cannot be said, therefore, that the 
magistrate acts as a special master in the sense that either Rule 53 or the 
Federal Magistrates Act uses that term. The order of reference at issue does 
not constitute the magistrate a special master. 

The Secretary argues that the magistrate will be a master -in -fact because 
the judge will accept automatically the recommendation made in every case. 
Nothing in the record or within the scope of permissible judicial -notice 
supports this argument; nor does common observation of the performance 
of United States judges remotely lend the slightest credence to such an ex- 
travagant assertion. We express no opinion with respect to either the wisdom 
or the validity of automatic referral in other types of cales; only the narrow 
portion of General Order No. 104-D that led to reference of this particular 
case is before us today. In this narrow range of cases, reference promotes 
more focused, and so more careful, decisionmaking by the district judge. 
We categorically reject the suggestion that judges will accept, uncritically, 
recommendations of magistrates. 

Our decision in LaBuy y. Howes Leather Co., 352 U. S. 249 (1957), does 
not call for a different result. In LaBuy, the district judge on his own mo- 
tion referred to a special master two complex, protracted antitrust cases on 
the eve of trial The cases had been pending before him for several years, he 
had heard pretrial motions, and he was familiar with the issues involved. 
The master, a-member of the bar, was to hear and decide the entire case, 
subject to review by the district judge under the "clearly erroneous" test. 
TVie judge cited the problems attendant to docket congestion to satisfy 
Rule 53's requirement that a reference to a special master be justified by 
"exceptional circumstances." The Court held that on these facts reference 
was not permissible and affirmed the Court of Appeals' supervisory prohibi- 
tion. ""^^ 

LaBuy, although nearly two decades past, is the most recent of our cases 



' These arguments persuaded the Court of Appeals In Ingram v. Richardson, 47} F. 
2d 1268 (CA6 1972). Other federal courts to consider the issue reached a contrary 
result. Yascavage v. Weinberger, 379 F. Supp. 1297 (MD Pa. 1974) ; Bell v. Weinberger, 
378 F. Supp. 198 (ND Ga. 1974) ; Murphy v. Weinberger, Unempl. Ins. Rep. H 17,608 
(Conn. 1974). 

Several courts have relied upon these arguments to one extent or another in dis* 
approving references that involved a broader grant of authority to the magistrate. See, 

g.. Flowers v. Crouch- Walker Corp., 507 F. 2d 1378 (CA7 1974) ; T. P. 0„ Inc. v. 

cMillen, 460 F. 2d 348 (CA7 1972) ; Reed v. Board of Election Commas, 459 F. 
2d 124 (CAl 1972). 
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dealing with special masters, and our decision today does^ hot erode it.® 
The magistrate here acted in his capacity as magistrate, not as a special 
master, under a reference authorized by an Act passed 10 years after LaBuy 
was decided. Other factors distinguish this case from LaBuy as well. The 
issues here are as' simple as they were complex in LaBuy, and the District 
Judge had not yet invested any time in familiarizing himself with the case. 
The reference in this case will result in a recommendation that carries only 
such weight as its merit commands and the sound discretion of the judge 
warrants. We are persuaded that the important premises from which the 
LaBuy decision proceeded are not threatened here. 

Finally, our decision in Wingo v. JTcMng, 418 U. S. 461 (1974), does 
not bear on this case. The Secretary has abandoned any claim that the 
statute giving the District Court jurisdiction of the case in the first instance, 
42 U.S.C. § 405 (g), precludes reference to a magistrate. It was the 
Court's reading of the habeas^^corpus statute, 28 U. S. C. § 2243, that 
formed the basis for the holding in Wingo v. Wedding, 

Affirmed, 

Mr. Justice Stevens took no part in the consideration or decision of this 
case. 

•See generally Kaufman, Masters in the Federal Courts: Rule 53, 58 Col. L. Rev. 
452 (1958); C. A. B. v. Carefree Travel, Inc., 513 F. 2d 375 (CA2 1975). 
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Commissioner's Ruling 



SECTIONS 209(b) and 218(i) and (t) (42 U.S,C. 409(b) and 418(i) and 
(t))— STATE AND LOCAL COVERAGE— NEW MEXICO— UNI- 
VERSITY OF NEW MEXICO— WAGES 



STATE OF NEW MEXICO V. WEINBERGER, 517 Fed. 2nd 989 (10th Cir. 
1975), ceif,i^denied 423 U.S. 1051 (1976) 



Pursuant to section 218 of the Social Security Act, the Secretary, HEW, 
affirmed an assessment made against.the State of New Mexico for contribu- 
tions due on the basis that payments made by the University of New Mexico to 
employees absent on sick leave were not payments on account of sickness but 
continuations of salary. Such payments are not excludable as wa$i;es under 
section 209(b) of the Act. The Court of Appeals, in holding the Secretary's 
decision not unreasonable. Held thai the Secretary has authority to interpret 
the meaning of "wages** within the state and local employment sector. Where 
identical treatment to that given in the private employment sector is not 
practicable, his interpretation may differ with that rendered by the Internal 
Revenue Service, pursuant to its regulations, regarding similar pdyments 
made to private employees. 

Barrett, CiRCWT Judge: 

After duly exhausting all available administrative remedies, the State 
of New Mexico (State) commenced this action in the district court pur- 
suant to 42 U.S.C. §418(t) seeking a i-edetermination of the correctness of 
an assessment made by the Commissioner of Social Security, a delegate 
of the defendant, against the Regents of the University of New Mexico, in 
respect to Social Security contributions allegedly due and ov.'ing upon 
certain payments made by the University to an employee under Jts estab- 
lished sick leave plan. This appeal follows the Trial Court's entry of 
Summary Judgment in favor of the Secretary of Health, Education and 
Welfare (Secretary). 

The facts are not in dispute. In accordance with 42 U.S.C, §418 and 
§§5-7-1, et seq., N. M. S. A., 1953 Comp., the parties entered into an 
agreement for coverage of employees of the State and its political sub- 
divisions, including the University of New Mexico, under the Social 
Security Act. The University entered into an agreement with the Public 
Employees Retirement Boards effective January 1, 1955. Since 1949, the 
University has had in effect a "plan" or system for determining payments 
to its employees who are absent from work because of sickness or 
accident disability. The amount of payments to each employee under the 
plan are recorded and separately stated on the University's books and 



20 CFR 404-1026(a), 404.1027(b) and 404.1275 
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records as/ilsipk pay" and are. made from a regular salary account. 

During 1968» Mr. GaUoway^ a University employee, was absent from 
work because of illness. As a non-exempt employee of several years* 
standing, he had earned under the Plan sufficient sick leave to cover the 
period of his illness and the University paid <him $324.97 as sick leave 
payments.' That amount was computed under the applicable sick leave 
policy as his regular straight-time rate of pay times the number of hours 
for which he qualified for sick leave under the policy. Mr. Galloway's 
hours of sick leave were duly posted to the "payroll time report" and the 
amount paid as sick leave was reflected on the related "payroll register." 

The University did not make a Social Security contribution with re- 
spect to these payments on the grounds that sucH payments were 
excluded from "wage/* under 42 U.S.C. §409(b). The Social S^ 
Administration thereafter assessed $28.60 in respect to these payments 
made to jCalloway. 

On appeal the sole issue is whether the trial court erred in relying upon 
an unauthorized and improper interpretation made by the Secretary that 
the above payments did not qualify to be excluded'from "wages" under 42 
U.S.C. §409(b). 

The Social Security Act, at least insofar as it applies to private 
employers and their employees, is administered by the Internal Revenue 
Service (collecting funds from employers and employees) and the De- 
partment of Health, Education and Welfare (paying benefits). Both the 
rate of tax to be paid, and the rate of benefit to be received are keyed to 
"wages!* earned by the employee. The term "wages" used in this compu- 
tation 'is^defined under both the/^IRS statutes" (26 U.S.C. §3121) and 
under the "HEW statutes" (42 U.S.C. §409). Both statutes provide that 
Uwages" shall not include "payments made to an employee under a plan 
on account of sickness." * 

While State employees are not covered by the Federal Insurance 
Contributions Act,^ 26 U.S.C. §3101 et seq., the States are permitted to 
contract with HEW to establish analogous programs under 42 U.S.C. 
§418. Of importance to the instant dispute, 42 U.S.C. §418(e)(l) provides: 

(eXl) Each agreement under this section shall provide — 

(A) /lhat the Stale will pay to the Sectetary of the Treasury, at such time or 
, time/ as the Secretary of Health, Education, and Welfare may by regulations 

pre? iribe, amounts equivalent to the sum of taxes which would be imposed by 
sections [3101 and 3111 of Title 26 1. R. C. of 1954) if the services of 
employees covered by the agreement constituted employment as defined in 
Section [3121 of Title 26, 1. R. C. of 1954); and 

(B) that the State will comply with such regulations relating to payments 



» 26 U.S.C. §3121(a)(2KB) provides, inter alia: 
• (a) Wages— For purposes of this chapter the term "wages** means all remuneration for 
employment.. . . .: except that such term shall not include — 

(2) the amount of any payment (including any amount paid by an employer for insurance 
or annuities, or into a fund, to provide for any such payment) made to, or on behalf of, an 
employee or any of his dependents under a plan or system established by an employer which 
maices provision for his employees generally ... on account of^ 

(B) Siclcness or accident. disability .... - ~ 

42 U.S.C. S409(b) is substantially the same. 

* Employment by a State is excluded from the definition of "employment** by 26 U.S.C. 
421(bX7),J_ 
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and reports a$ the Secretary of Health, Education and Welfare may prescribe 
10 carry. put the purposes of this section. (Emphasis added). 

42-U.SX, §418(i) further provides: 

(i) Regulations of the Secretary (HEW] to cany out the purposes of thio 
section shall be designed to make the requirements imposed on States pursuant 
to this section the same, so far as practicable, as those imposed on employers 
pursuant to this subchapter and [by Sections 3101 et seq., 6651(a) and 3504 of 
Title 26, 1. R. C. of 1954], (Emphasis added). 

The instant controversy arises from the fact that in assessing contribu- 
tions to be paid in by private employers the Commissioner of Intjemal 
Revenueihas construed the "sick pay" exclusion from *' Wages" differ- 
ently than has the Secretary of HEW in assess) ig public employers.^ 

It is not disputed that the payment made here was made pursuant to a 
"plan or scheme," and hence if the interpretation issued by the Commis- 
sioner of Internal Revenue, suprUy is controlling, the HEW assessment 
must be reversed. 

In summary, the State contends that the above interpretation made by 
the Social Security Administration is both irrelevant and unauthorized; 
that while "wages" are defined under both §§3121 and 409, the latter 
definition \% relevant only for the purpose of determining entitlement to 
benefits under §401; that it is made clear by 42 U.S.C. §418e(l)(A) that an 
employer s liability for contributions (either a private or public employer) 
is to be determined solely under §3121 of the I. R..C.; that the Secretary 
of HEW is not authorized to issue rulings under I. R. C. §3121 and has, in 
fact, been directed under 42 U.S.C. §418(i) to conform his regulations— 
as to the -requirements to be placed on the States — to those of the 
Commissioner of Internal Revenue; and that to sustain the Secretary's 
- interpretation would be to allow inconsistent tax policies to co-exist, 
-discriminating between private and public employees when Congress 
clearly intended them to be treated equally and uniformly. 

The Secretary would seem to concede that because of the reciprocal 
responsibilities ascribed the IRS and the HEW in the case of private 
employers (i.e., that the two services are working on opposite sides of the 
same coin in collecting taxes and paying benefits) that it. would be con- 
trary to the spirit of the Act for those agencies to have interpretations of 
the term "wages" which differed significantly. Amidon v. Flemming, 285 
F.2d 718 (1st Cir. 1960). 

Unlike the bifurcated system in respect to private employers, however, 
the Secretary maintains that as to public employers, HEW is the sole 
administrator of the Act. Hence, while payments by the State under a 



^ Rev. Rul. 65-275(1965) simply held that payments for earned sick leave made to an 
employee for periods of absence from work on account of illness pursuant to a plan or 
system of llw type described in §3121(aK2) of the F.LC.A. are excluded from "wages'* and 
are not subject to the taxes imposed under that Act. 

SSR 72-56 (1972), on the other hand, held that even if there exists an established sick 
leave plan, payments under such a plan by a State employer would be treated as "wage*" 
under the Social Security Act unless it is shown in addition that the State has statutory or 
other legal authorization to make payments to employees solely on account of sickness (as 
distinguished from authorization to merely continue salary payments during periods of 
O absence due to illness.) 
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§418 plan are to be made at an '^equivalent" rate to the taxes imposed on 
private employers under §3121 this does not necessarily mean that HEW 
is .bound by the definition of **wages" established in the private employ- 
ment sector, nor that the IRS. is the only agency empowered to interpret 
suchUerm* HEW is the agency which assesses the States for payments 
/due l§418(q)l. It is, furthermore, the agency possessing the experience 
^and expertise in administering the statute. Its interpretation, according to 
the Secretary, should therefore be accorded due weight. 

In further support of the contention that HEW is authorized to make 
the contested interpretation, the Secretaiy contends that: (a) the lan- 
guage of §418j(aXindicate8 that the, definition of "wages" under §409 does 
not exist merely for^urposes of computing benefits to be paid; (b) that the 
legislative history of the 1958 amendment to §409(i) indicates that Con- 
gress viewed the definitions of Sections 409 and 410 as being applicable in 
computingpa>wn^s due under §4i8(e), citingS^a^e of Montana v. United 
States, 4S9 F.2d_522 (9th Cir. 1973); and (c) that ;this 1958 amendment 
implicitly recognized the pra>^ce of HEW oi Including as "wages", 
continuation of salary during a State employee's absence {toil work 
because of sickness, citing Graves v. Gardner, 280 F.Supp. 666 .'N.Y. 



While we have been presented no cases directly in point wi'^ the 
challenge presented here, we think that^under the-Social-Security Act the 
Secretary has been given the authority, albeit limited, to interpret 
"wages" in respect to contributions to be made by public employers. In 
addition to the arguments made by the Secretary in his brief, we find 
support for this conclusion in 42 U.S.C. §418(i). As not^^. supra, that 
section, entitled "Regulations""provides that any regulations made by the 
Secretary to "carry out the purposes" of Section 418 shall be designed to 
"make the requirements imposed on States . . . the same, so far as 
practicable, as those imposed on [private] employers . . ." It would seem 
clear from this language that where it is not "practicable," the Secretary 
may issue regulations as to the requirements to be placed upon the Stat>;S 
which are not "the same" as those placed on private employers, i.e., the 
limitation here implies the power. 

Having found the existence of authority in the Secretary, in limited 
situations, to make interpretations which may result in private and public 
employers not being tr<iated the -'same" insofar as their liability for 
contributions [is] concerned, we cannot hold, under the circumstances of 
this case, that the Secretary's decision that this was an instance where it 
was not "practicable" to conform his Regulation to those promulgated 
uiidex §3121, or to interpret wages differently for public employers, was 
not reasonable. f/da« v. Tallman, 380 U.S. 1 (l965);'Gardner v. Brian, 
369 F.2d 443 (lOth Cir. 1966). 

The Secretary's "variant" interpretation was here predicated appar- 
ently upon a literal .interpretation given to §409(b), i.e., that to be 
ekjuded from "wages", sick leave payments must be paid solely on 
accomi of sickness. Such payments by a State — ^as opposed to a mere 
conti: uation of wages during periods of absence due to illness — would 
allegedly amount to an improper "donation" of State funds absent ex- 



-1968). 
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press legal authority for the State to appropriate funds for such use.] Sec; 
SSR 72-56, supra. % 

Such a consideration would not be of concern in the administration the 
IRS of the provisions taxing private eniployers;-hence the need for differ- 
ent treatment of sick leave payments in respect to public employersjii.e., 
the additional requirement imposed upon the States that such authoriza- 
tion in fact exists. \ 
' We think this constitutes a situation wherein it is not "practicable" for 
private and public employers to be treated **the same" under the Act as to 
the requirements in;posed upon them. 

In Gardner V. Hall, 366 F. 2d i;32 X10th Cir. 1966), we held: 

The Secretary has, without question, the authority and the duty to pierce 
any fictitious arrangements . . . when the arrangement is not in accord with 
reality. 366 F.2d 132 aFlSS. 

If, by analogy, the State here has no authority to make "payments on 
account of sickness" such as would qualify to be excluded from "wages" 
under the Act, we hold that the Secretary has the authority to bar the 
exclusion from "wages" of such payments irregardless of how they afe^ 
denominated or treated under the State's "plan." 

Fiikolly, while the State's argument for consistency of interpretation is 
appealing and the resuU desirable, such consistency has not dways been 
found controlling where overriding considerations exist. Compare, Ludek- 
ing V. Finch, 421 F.2d 499 (8th Cir. 1970). We find F.C.C. v. American 
Broadcasting Co., 347 U.S. 284 (1954) to be inapposite. Our holding is 
consistent with the Congressional policy underlying Federal Social Secu- 
rity legislation which requires courts to interpret the Act liberally, and to 
resolve any doubts in favor of coverage. Rasmussen.v, Gardner, 374 F.2d 
£ 9 (10th Cir. 1967); Dvorak v. Celebrezze, 345 F.2</ ..■^4\:0th Cir. 1965), 

AFFIRMED. 



* While the State categorizes HEW*d concern m this regard as "absurd quibble** and on 
"erroneous notion.** It dees not specifically contend that under New Mexico law the State is 
empowered to make payments **solely on account of sickness.** We also note that the New 
Mexico Attorney GeneraPs opinion dated Febniary 15, 1971 (T. R. Vol. I, Exhibit D), is 
supportive of HEW*8 contention. On a question of state law, courts generally give careful 
consideration to, and regard as highly persuasive, an op-iiion to the State*s Attorney General 
where there is no other State preced' directly in poiht. 7 Afn. Jur. 2d, Attorney General 
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SECTIONS 210(a)(6)(A), 216(i)(3), and 223(c)(1) (42 U.S.C. 410 (a)(6)(A), 
416(i)(3), and 423(c)(l))~DISABILITY INSURANCE BENEFITS— 
INSURED STATUS— FEDERAL CIVILIAN EMPLOYMENT- 
COVERAGE OF OVERTIME PAYMENTS 



20 CFR 404.116 and 404.1013 SSR 76-3c 

Kaplan v. Richardson, lA Unempl. Ins. Rep. Par. 14,303 (E.D. N.Y. 
7/19/73), affirmed,-489 F.2d 752 (2d Cir. 1974). 

Where a retired civil service employee alleges insured status under the Social 
Security Act for purpore of entitlement to disability insurance benefits claiming that 
the overtime wages he received as a federal employee should be considered covered 
employment heklt the overtime wages received by a civil service employee who is 
covered by the Civil Service Retirement Act may not be counted as wages under the 
Social Security Act merely because ihtf are not included under the Civil Service 
Retirement Act'to compute benefits, //s such overtime wages may not He viewed 
separately from ba c wages where Iwih are paid by the same federal agency for the 
O jiame type of servicv . /-^ ^ 
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NEARER, District Judge: 

Plaintiff commenced this action seeking review under §205(g) of 4he 
Social Security Act, 42 U.S.C.J4b5f«), of a final decision of the defendant 
Secretary of Health, Educati.m and Welfare ("the Secretary") denying his 
application for establishment of a period of disability under §216, 42 
U.S.C. §416, and for disability insurance benefits under §223, 42 U.S.C. 
§423. Defendant has moved for judgment on the pleadings, pursuant to 
Rule 12 (c),F.R.a " 

Plaintiff, George E. Kaplan, a retired federal civil service employee, filed 
an application for disability insurance benefits on May 24, 1971. The 
application was denied on June 24, 1971; the denial was affirmed upon 
reconsideration by the Bureau of Disability Insurance of the Social Secu- 
rity Administration on September 1, 1971. Pursuant to Kaplan's request a 
de novo hearing was theld before a hearing examiner on April lS, 1972, 
where his application was again denied. The Appeals Council of the Social 
Security Administration denied review on July 28, 1972. Thus, the hearing 
examiner V decision became the final decision of the Secretary, 42 U.S.G. 
§405(g). 

Plaintiff alleged that the onset date of his disability was August 15, 1970 
(Exhibit 1). He previously worked for the Social Security Administration as 
a claims authorizer for nearly 10 years ending in 1968. The hearing 
examiner found that plaintiff was not under a disability as defined in the 
Act for any period through September 30, 1963, when-he-last^met the 
earnings requirement of the Act. The examiner also found that plaintiff did 
not receive quarters of coverag^e from overtime wages earned by him as a 
Civil Service employee in the Locial Security Administration becaus^e those 
wages were excluded from covered wages under §210(a) (6) (A) of the Sofeial 
Security Act, 42 U.S.C. §410(a) (6) (A). 

The basic issue that plaintiff has raised throughout the administrative 
process-and-the sole issue raised here is the contention that overtime wages 
of federal employees should be used in calculating quarters of coverage. 

Section 210(a) (6) (A) clearly excludes from the coverage of the Social 
Security Act those in the employ of the United States or its instrumentalities 
wKo are covered by a federal retirement system. Quarters of coverage are 
derived from wages earned through employment or self-employment in- 
come covered by the Social Security Act. The term wages, as defined in 
§209, 42 U.S.C. §409, me ns remuneration for employment, "including the 
cash value of all remuneration paid in any medium other than-cash." The 
term employment, as defined in §210(a), 42 U.S.C. §410(a), specifically 
does not include service performed in the employ of the United States or 
one of its instrumentalities » if the service is "covered by a retirement system 
established by a law of the United States ... A retirement system for 
employees of the Social Security Administration is established under the 
Civil Service Retirement Act, 5 U.S.C. §8301, et seq. ("Retirement Act"). 
Thus, under the Act Kaplan is not entitled to quarters of coverage on the 
basis of wages received from the Social Security Administration, since he is 
covered and presently receives benefits under tli^ Retirement Act. 

Nevertheless Kaplan argues that the overtime wages received from the 
Social Security Administration should be counted as wages under the Social 
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Security Act,'becau8e overtime wages are excluded under the Retirement 
Act for purposes of computing benefits under the latter Act. This conten- 
,tioii is dearly frivolous. , 

Overtime wages cannot be viewed separately from basic wages, at least 
where both, are paid by the same agency for the same type of services. 
Wages, as already noted, include "the cash value of all remuneration 
received. As to whether an employment is included within the Social 
Security Act's coverageT the crucial question is not whether the form of 
remuneration is covered by a retirement system, butjvhether the service is 
covered by a retirement system. Plaintiff^was cleariy.performing.the.same 
service at all times. Cf. Thaxton v. Finch, 301 F.Supp. 1155 (P. Tex. 
- . 1971). 

Moreover, §2 10(b) of the Social Security Act, 42 U.S.C. §410(b), and 
implementing regulations provide that if services performed during more 
than one-halfW any pay period do not constitute empldymer.t undej the 
Act then none of the services during that pay period shall be considered 
employment. Plaintiff has never alleged that his overtime work constituted 
more than one-half of his services or time spent in anyjpay period (Hearing 
Examiner's Decision, at 6). Therefore, assuming that his overtime work is a 
8el)ar.-,!jle service constituting employment, since all services by him are to 
be treaterfaiike either as all included or excluded, all of his services must 
be held to be excluded. j j u 

Plaintiff further aUeges that if overtime wages are not covered under the 
Social Security Act, the Act unconstitutionally discriminates against federal 

employees. . • j u.. 

The provision of the Social Security Act excluding earnings received by 
federal employees covered by the Retirement Act is not arbitrary. Lf. 
Steward Machine Co. v. M, 301 U.S. 548 (1937). The Retirement Act 
became law on May 22, 1920, fifteen years before th,5 advent of social 
security. The drafters of the Social Security Act feU tli'atifederal employees 
already had adequate retirement provisidns. Congress "Jso felt that the 
purposes of the two systems were somewhat different and that it would not 
be sdvantageous to disturb the existing viable federal retirement system. 

Similariy, the exclusion of overtime p.y for purposes of computing 
benefits under the Retirement Act is also not arbitrary. Coi.gress felt that 
[i]t would be unreaUstic to require the paymaster to compute ihousamls of biweekly 
paychecks with salary rates that consistently vary l)ecause of overtime pay. borne 
employees might work overtime at a given point in their Federal career b"' "ave 
their high.five average based on a period which included Uttle or no overtime. (1956 
U.S. Code Cong. & Admin. News, at 3810.) 
Thus, it can be seen that this classification serves the reasonable purpose of 
standardizing payroll dedjictions.and computations, by excluding sporadic 
and irregular overtime pay. . 

In sum, while the interplay of the two statutes may result m a difference 
in treatment between federal employees and those who are not, this differ- 
ence is not discrimination; it is at most an anomaly. The provisions m 
controversy are rationally based and free from invidious discrimination. 
Cf. Florio V. Richardson, 469 F.2d 803, 808 (2 Cir. 1972). 

Accordingly, defendant's motion for judgment on the pleadings is 
^ granted. 
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Evaluation of Impairments 

SECTIONS 216(i) and 223 (42 U.S.C. 416(i) and 423)— DISABILITY- 
EVALUATION OF IMPAIRMENTS-.COMBINATION OF IMPAIR- 

20 CFR 404.1501 SSR 76^5c 

York V. Secretary of l^ealth. Education, and Welfare, U.S.D.C., N.D. 111., 
No. 75 C 476 (10/24/75) 

The plainiiflrs.claim for disability insurance benefits and a period of disability 
under sections 223 and 216 (i) of the Socisl Security Act was denied by the Sec 
retary. The claimant alleged that certain gunshot wounds had rendt ed him 
unable ro engageJn substantial gainful actiWty because they resulted in a hernia, 
paralysis of his right leg. headaches, and nauf-<i. On appeal to the U.S. District 
Court. it was held, the alleged impairments,'. ,.ojie of which (i.e., the. hernia) 
were corrcctible tbough surgery, and others of.which (i.e., the alleged paralysis, 
headaches and nausea) ^vtere not supported by clinical evidence, individually or 
m combination, were not sufficiently severe to prevent the claimant from en- 
gaging in substantial gainful activity. While the claimant suffered some limita- 
tion due to his injury, the retains the functional capability for light .work. His 
age, educatio!^ and past work experience are consistent with the ability to per- 
form such work. 

Lynch, District Judge: 

Plaintiff brought this action pursuant to Section 405(g) of Title 42 of 
the United States Code seeking judicial review of a final decision of the 
Secretary of Health, Education and Welfare denying his claim for disability 
insurance benefits under 42 U.S.C. Section 423 and for a period of dis- 
ability under 42 U.S.C. Section 416(i) 

Plaintiff's original application was originally denied and was again 
denied on reconsideration by the Bureau of Disability Insurance of the 
Social Security Administration. An administrative law judge considerc? the 
case rfc noro and .found that plaintiff was not under a disability. Itiis this 
decision which plaintiff now seeks to overturn. This Court must determine 
whether the decision of the Administrative Law Judge was supported by 
substantial evidence. The evidence before that judge can be summarized 
as follows. 

Plaintiffs alleged disability stems from certain gunshot wounds suffered 
by him in 1969. Certain physical impairments are said to have resulted 
from these wounds including a hernia, a limp in one leg, headaches and 
vomiting. The Court will consider each one of the alleged impairments 
individually. 



THE HERNIA 



^Plaintiff was shown to be suffering from a^large ventral hernia; This fact 
was verified by three doctors. However, it must be noted that one doctor 
stated thafKe recommended to the plaintiff that he wear an abdominal sup- 
port and defeiidant disregarded this recommendation although it should be 
the doctor acknowledged thai wearing the support would be hot, 



Evaliutioii of ImpairmenU 



71 



uncomfortable arid unsanitary. 

^Another doctor advised plaintiff to have his condition repaired surgically. 
Although plaintiff cpuid apparently have had this done surgically without 
charge at^Cook County Hospital due to his status as a public aid recipient, 
he declined to do so. 



THE LIMP 

Plaintiff asserts that he suffers from paralysis in his right kg. AlUunigh 
two doctors indicated that plaintiff walked with a limp, Qiey stated that 
there was little indication of paralysis. 

Qinical evidence indicated that signs of sciatica were present in plaintiff's 
right side leading to a reduced knee jerk and a slight atrophy o5 the calf in 
the plaintiff^s right leg. Although one doctor felt that plaintilt could not 
stand and walk between six and eight hours a day, he stated that plaintiff 
.could occasionally climb stairs or ladders, he could frequently lift up to ten 
pounds, and could reach overhead. Dr. Miller described plaintiff's condition 
as a "moderate disability from an orthopedic viewpoint." 

It must be further noted that plaintiff had a 15 degree restriction in 
flexion and 5 degree restriction in rotation of his neck. Plaintiff also 
suffered from a 10 degree loss of flexion and 5 to 10 degree loss of rotation 
in the thoracic lumbar area; There was minimal degenerative arthritis in 
the cervical spine. 

T 

HEADACHES and VOMITING 

Evidence of these impairments was limited ,to plaintiff's complaints at 
the time of the hearing. He had also indicated to one doctor that he had 
suffered from nausea. There was some evidence to the effect that the gastro- 
intestinal problems were related to plaintiff's hernia condition. 



PLAINTIFFS EDUCATIONAL BACKGROUND AND 
WORKING EXPERIENCE 

Plaintiff was born inJL927. He completed high school and attended classes 
in drafting at Cameron College. 

Plaintiff worked as a pattern maker in the furniture industry from 1947 
to 1965. His job involved knowing how to' read blueprints and being able 
to draft patterns. From 1965 to 1966 he worked as a set up man in the 
furniture industry. From 1966 to 1973, plaintiff worked for a funeral home 
performing general maintenance work. Doctor Conte, one of the examining 
doctors, reported in November of 1973 that plaintiff had done some carpen- 
try work around his house and that lie did this work without any apparent 
problem. 

To qualify for insurance behefifs and a period of disability under Sections 
423 and 416(i) of Title 42, an individual must show that he is under a 
"disability" as defined in the Social Security Act. Section 423(d)(1)(A) 
defines disability as the "inability to engage in any substantial gainful 
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activity by reason of any medically determinable physical . . . impairment." 

Section 423(d) (2) indicates that: 

(A) an individual . . . shall be determined to be under a disability only' 
if his physical or mental impairment or impairments are of such severity 
that he is not only unable to do his previous work but cannot, considering 
his age, education, and work experience, engage in any other kind of sub- 
stantial gainful work which exists in the national economy, regardless of 
whether such work exists in the immediate area in which he lives, or 
whether a specific job vacancy exists for him or whether he would be hired 
if he^applied for work. 

The burden of proof rests upon the plaintiff to establish that he is entitled 
to disability insurance benefits under the Social Security Act. Jerald v. 
Richardson, 445 F.2d 36 (7th Cir. 1971). The final decision of the Secre- 
tary in the instant case found that plaintiff had failed to meet this burden. 
This Court believes that there is substantial evidence to support that finding. 

In the case of plaintiff's hernia, he has refused to take any remedial 
measures to alleviate the condition. He does not wear an abdominal support, 
as recommended, and he refuses to submit to corrective surgery. It is true 
that neither of these steps is completely attractive as they may fall short of a 
total panacea. However, some remedial action is called for and plaintiff's 
unwiUingness to take any steps in this direction militates against his cause. 
A hernia has been held to be a remediable condition and does not neces- 
sarily entitle a claimant to disability benefits under the Act. Richardson v. 
Secretary of Health, Education and Welfare, 371 F.2d 542 (7th Cir. 1966). 
It has been held that if a claimant's impairment results from his wilful and 
unreasonable refusal to undergo treatment or corrective surgery, the presence 
of that impairment will not constitute a basis for the award of disability 
benefits. See Flynn v. Secretary of Health, Education and Welfare, 344 F. 
Supp. 94 (E.D. Wis. 1972) and McCarly v. Richardson, 459 :F;2d 3 (5th Cir, 
1972) . TTie weight of the evidence supports the Secretary's conclusion that 
plaintiff's hernia is not totally disabling under the circumstances of this case. 

Definite signs of sciatica and mild atrophy in plaintiff's right leg support 
the conclusion that plaintiff is suffering from certain restrictions of his 
physical capabilities. Nonetheless, plaintiff's condition was described by a 
doctor ab a "moderate disability" and there was no indication that plaintiff 
has been totally disabled. The partial loss of functional use in a leg does 
not necessarily establish a disability. Workman v. Celebrezze, 360 F.2d 877 
(7th Cir. 1966). 

Concerning plaintiff's claim of nausea and vomiting, there is evidence 
indicating that these physical reactions are related to plaintiff's hernia and 
the remarks previously made regarding the hernia are equally applicable 
here. There is no objective clinical evidence in the record that plaintiff's 
complaints of headaches amount to a condition which is so constant and 
severe as to amount to a disability which would prevent him from engaging 
iri substantial gainful activity. 

The Court finds that plaintiff's physical impairments, either individually 
or in combination, fail to establish a disability as defined in the Act. 
Bledsoe v. Richardson, 469 R2d 1288 (7th Cir. 1972). 

The conclusion reached by this Court is further supported by the evidence 
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in the- record concerning gainful activity engaged in by plaintiff following 
the onset of hislphysical impairments. It is undisputed that he engaged in 
substantial worktfor a period of^fpur years following the shooting incident 
which gave use 'to his various impairments. This work demonstrates that_ 
plaintiff incapable of engaging in substantial gainful activity. Kutchman v. 
Cohen, 425 F.2d 20 (7th Cir. 1970) ; Breska v. Richardson, 346 F. Supp. 
1150 (E.D. Wis: 1972) . There is^insufficient evidence to demonstrate that 
plaintiffs impairments have become progressively disabling so as to pre- 
clude all work. ; 

Plaintiffs educational background, including the completion of high 
school and some; drafting courses in college, indicate that he is. not under a 
severe hahdicap^in terms of literacy or job training. In the administrative 
proceedings, the Secretary took administrative notice of alternative modes 
of substantial. gainful activity that plaintiff might engage in. It is proper 
for the Secretary to take such notice. Floyd w. Finch, 441 F.2d 73 (6th Cir. 
1971). Although there was evidence that plaintiff may no longer be able to 
engage in strenuous activities, there is sufficient evidence to indicate that 
he could perform light carpentry work or other activities whic^ do not 
require great amounts of physical exertion. The ability to engage in alter- 
native forms of Substantial gainful activity precludes a finding of "disability" 
under the Social Security Act. 

Based upon ^ the preceding analysis, the decision of the Secretary of 
Health, Educa^on and Welfare is affirr^ed. 



Reduction of Benefits 
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SECTION 224(a) and (b) (42 U.S.C. 424(a) and (b) )— DISABILITY- 
REDUCTION OF BENEFITS DUE TO RECEIPT OF WORKMEN'S COM- 
PENSATION 

20 CFR'404.408 (d) SSR 76-34c 

Vaughn vs. Mathews,.\J.S.D.C. S.D. Ohio, No. 8627 (2/18/76) 

Where the Secretary redueed elaimant's soeial seeurity disability insurance 
benefits on the basis of a lump'sum amount he received in settlement of his 
workmen's compensation claim, he contended that the reduction was improper 
because (1) the Iump>sum settlement was not based on a finding that he was 
'entitled' to workmen's compensation, 12) the lump-sum payment was not a 
true substitute for periodic payments, and (3) alternatively, those of his medical 
expenses which were covered by medicare should not have been counted for 
reduction purposes. Held, the reduction was proper because (1) any workmen's 
compensation award, regardless of whether paid as a settlement compromise, 
inherently represents a finding that the claimant if ^entitled', (2)\a lump-sum 
award can be regarded as a substitute for periodic payments even where the 
award does not specifically equate the lump-sum to specific periodic amounts, 
. and, (3) medical expenses covered by medicare could not be excluded in com* 
^ puting the reduction because they were not *paid or incurred' by the claimant. 
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Porter, District Judge: 

This is an action under 42 U.S.C. § 405(g). Plaintiff seeks review of the 
decision of the Secretary holding that plaintiff's disability insurance bene- 
fits were subject to a reduction under the "workmen*s compensation offset" 
provisions of '42 U.S.C. § 424a. The case is here for general judicial review 
on the merits and is before us on the submissions of each side (doc. 9 for 
plaintiff; doc. 12 for defendant) . 

The plaintiff became entitled to disability benefits effective Jiily 1969 
but the benefits were subject to a reduction due to his entitlement to weekly 
workmen's compensation for a period ending in March 1970. Thereafter, 
he claimed further workmen's compensation for a psychiatric disability. 
This subsequent claim culminated, in an agreement in April 1971 with the 
workmen's compensation administrator whereby the plaintiff settled his 
claim for "$8,500.00, plus unpaid.medical bills on file." The settlement was 
made in full satisfaction of all claims^and, after attorney fees were paid, 
the lump sum received by the claimant under the settlement agreement was 
$5,666.67. 

The Appeals Council found that the plaintiff's disability benefits were sub- 
ject to offset in the amount of $3,366.67— the §5,666.67 previously deter- 
mined less $2,300 attributable to medical expenses after the date of the 
workmen's compensation award. 

Title 42 U.S.C. § 424a (a) provides in pertinent part: 

"(a) If for any month prior to the month in which an individual attains 

the age of 62 — 

(1) such individual is entitled to benefits under section 223 (42 
U.S.C.§ 423),and 

(2) such individual is entitled for such month, under a workmen*s 
compensation law or plan of United States or a. State, to jJeriodic bene- 
fits for total or partial disability (whether or not permanent) , and the 
Secretary has, in a prior month, received notice of such entitlement for 
such month, 

the total of his benefits under section 223 (42 U*S.C. § 423) for such 
month and of any-benefits under section 202 (42 U.S.C. § 402) for such 
month based on wages and self- employment income shall be re- 
duced " (Emphasis added). 

And, Title 42 U.S.C, § 424a (b) reads as follows: 

"(b) If any periodic benefit under a workmen's compensation law Or 
plan is payable on other than a monthly basis (excluding a benefit pay- 
able as a lump sum except to the extent that it is a commutation of, or a 
substitute for, periodic payments ) , 

the reduction under this section shall be made " (Emphasis added). 

It is plaintiff's contention that the offset provisions of §424a(a) and (b) 
are not applicable to the settlement of April 1971 because: 1) plaintiff's 
settlement and resulting lump sum payment was not based upon a deter- 
mination by Ohio authorities that plaintiff was "entitled" to workmen's com- 
pensation benefits, and 2) the lump sum payment was not a true substitute 
for periodic payments — i.e., not a "commutation of, or a substitute for, 
periodic payments" within the meaning of §424a(b). Alternatively, plain- 
tiff argues that even if the settlement of April 1971 does fall withm the 
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scope of § 424a, more medical expenses should have been excluded from the 
off^t pursuant to 20 C.RR. i404.408{d) . 

We turn :first to plaintiffs contention that the offset provisions of the 
Sopial:Sccuri Act are inapplicable since they only come into play where a 
person is "entitled" to workmen's compensation benefits and, here, the bene- 
fits receive^ by plaintiff were not awarded pursuant to any explicit finding 
of cntitlement* We find this argument to be without merit. As the Secretary 
-poinU out (doc. 12, p. 3) the following language of Section 4123.54 of the 
Ohio Revised Code makes it clear that compensation benefits can only be 
made if the recipient is "entitled" to receive such benefite: 

"Every employee, who is injured or who contracts an occupational disease, . . . 
wherever such injury has occurred or occupational disease has been contracted, 
provided -the same were not purposely self-inflicted, is entitled to receive • . . 
such compensation for loss sustained-on account of such injury, occupational 
disease or death, and such medical, nurse, and hospital services and medicines, 
and such amount of funeral expenses in case of death, as are provided by sec- 
ticns 4123J)l to 4123S4 inclusive, of the Revised Code. (Emphasis added)^. 

Since the settlement of April 1971 was pursuant to Ohio Revised Code 
Section 4123.65, it is apparent that the compensation received was based on 
entitlement. We do not think the "denial of liability" recitation which ap. 
pears in the settlement documents indicates that the Ohio Industrial Com- 
mission paid the plaintiff benefits to which he was not entitled. Indeed, 
plaintiff provides no authority of any kind for the proposition that bene- 
fits^ could properly be awarded absent "entitlement." We must conclude that 
plaintiff was entitled to the lump-sum settlement of April 1971. 

Plaintiff further argues that the offset provisions of the Social Security 
Act are not applicable because the lump sum he received was not a true sub- 
stitute for periodic paymenU. In rejecting this argunient, the Appeals Coun- 
cil relied on Paris Stone v. Richardson, CCH-UIR, Fed. para. 16, 093 and 
^17,044 (S.D. Ohio 1970, 1973) . We think that reliancels . well placed. Parw 
5/one holds that the workmen's compensation offset applies to a lump sum 
settlement reached under Ohio Revised Code Section 4123.65. Indeed, the 
fact that there was never a determination in that case of "either the period 
involved in periodic payment orthe amount involved in a periodic payment" 
indicates that a lump sum settlement under Section 4123.65'can be regarded 
as a substitute for periodic payments even where the lump sum has never 
been equated to a specific monthly or other periodic amount. Plaintiff's 
cas^ do not detract from the Paris 5/one holding, and the Appeals Council 
qited two cases which are similar to ours in which lump sum settlements 
have been treated as substitutes for periodic payments (Tr. 161-62). Ac- 
cordingly, we think plaintiff's argument on this point is not well taken. 

We turn now to plaintiff's alternative argument that no part of the $8,500 
lump sum settlement should have been subject to offset because it all went 
for legal fees and medical expenses. The Appeals Council addressed this 
issue in considerable detail, and, rather than repeat the Council's discussion 
m toto, we shall merely attach the pertinent portion (Tr. 162--64) of their 
decision at the end of our opinion. For summation purposes, suffice it to 
say that the Council determined that, in addition to the $2,833.33 of at- 
torney fees which were not subject to offset, there should be $2,300 ex- 
cluded:from the offset amount which $2,300 represented reasonable medical 
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date) and July 1, 1973 (the date he became eligible for Medicare). In 
essence, plaintiff argues that the Secretary erred-by not excluding medical 
expenses covered by Medicare from the offset. 

The applicable regulation, 20 C.F.R. § 404.408(d), provides in pertinent 
part as follows: 

**(d) Item not counted for reduction. Amounts paid or incurred,^ or to be in. 
curred by the individual for medical, legal, or related expenses in connection 
with his workmen's compensation claim, or the injury or occupational disease 
on which His workmen's compensation award or settlement is based, are ex- 
' eluded in computing this reduction under paragraph (a) of this section to the 
extent that they are consonant with State law.,. (Emphasis added) . 

Citing this langua^^e, plaintiff argues: 1) that disability benefits are not to 
be reduced if such reduction is not in accord with State law; 2) that in 
Ohio, a "collateral sourc«^' may not properly be considered in diminution 
of damages; and 3) that, therefore, workmen's compensation benefits can- 
not properly be used to offset Social Security disability benefits to which 
claimant is oCierwise entitled. We find this argument unpersuasive because, 
as the Secretary points out (doc. 12, p. 5), it is based upon an, "ungram- 
matical and illogical" interpretation of the regulation. We believe an analy- 
sis of the pertinent language indicates that the "they" which must be 
consonant with State law refers to ''amounts paid or incurred" and not to 
the "exclusion" of such amounts in computing the reduction. That is, medi- 
cal expenses, paid or incurred by the individual are excluded from offset 
'to Jhe. extent that they (the amounts of said expenses) are consonant with 
State law. We think it is clear that the regulation's "consonant with State 
law" language is addressing jfie question of how much may be excluded and 
therefore only comes into pia)*- where an exclusion from offset is shown to 
be proper in accordance with the rest of the regulation— i.e., where qualify- 
ing medical expenses have been paid or incurred by the individual.^ Thus, 
the permissibility of an exclusion is to be determined in accordance with 
the Social Security Act and the appropriate regulation promulgated there- 
under (i.e., 20 C.F.R. § 404.408), and only the amount of such a permis- 
sible exclusion is affected in ai7 way by State law— i.e., the. amounts are 
excluded "to the extent that they are consonant with State law." We agree 
with the Secretary (doc. 12, p. 5) that if the draftsman of the regulation 
meant to say that the permissibility of an exclusion were to be determined 
according to State law, he would not have written "to the extent they are 
consonant with State law" but instead would have written "to the extent 
that such exclusion is consonant with State law," or some equivaleut 
thereof. In short, we think plaintiff's interpretation of the regulation is 
unsound. It is our opinion that Ohio's "collateral source" rule has no bear- 
ing on this case. In this connection, we would simply state that the cases 
cited by plaintiff are not on point— they deal generally with the topic of 
collateral source but have nothing to do with the sort o£ Social Security 
issues presently before us. 

In what appears to be almost afterthought fashion, plaintiff "throws in" 
two final arguments which we shall address briefly. First, plaintiff conjgids 
that since his eligibility for health insurance was not foreseeable when the 

* Here, of course, it is the Secretary's position that medical expenses covered by Medi- 
care do not represent amounts paid by the individual. 

SO 
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settlement was reached in April 1971, his subsequent eligibility should have 
been ignored in calculating offset. The fact remains, that plaintiff's Medi- 
care eligibility was a fait accompli by the time offset was considered and 
calculated -by the Secretary, and the plaintiff advances no reason why the 
Secretary should have (or dutifully could have) ignored the relevant facts 
and circumstances existing at that time. Secondly, and lastly, plaintiff argues 
that the offset regulation, 20 C.F.R. § 404.408(d), is invalid to the extent 
it goes beyond workmen's compensation "entitlements" and "purports to 
cover settlement agreements and compromises." As may properly be inferred 
from our earlier discussion, the concept of "entitlement" to benefits is not 
inherently at odds with settlements and compromises; Whatever a State 
agency pays, whether by virtue of settlement or otherwise, may be said to 
represent a finding as to the amount of benefits to which a claimant is 
"entitled." In any case, the Secretary's regulations are presumed valid and 
should not be overturned on the basis of an uhsupported, one-sentence 
argument such as that advanced by plaintiff at the closing of his brief. 

For the foregoing reasons, the Secretary's decision represents a proper 
application of the law and the regulations to the undisputed facts and must, 
therefore, be affirmed. 



Substantial Gainful Activity 
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SECTIONS 216(i) and 223(d) (42 U.S.C. 416(i) and 423(d))— DISABILITY 
INSURANCE BENEFITS— SUBSTANTIAL GAINFUL ACTIVITY- 
REBUTTAL OF PRESEMPTION OF ABILITY TO ENGAGE IN SUB- 
STANTIAL GAINFUL ACTIVITY 

20 CFR 404.1501 and 404.1532—404.1534 SSR 76-4a 

Where claimant in April 1972 filcil application for a period of disability and 
disability insurance benefits alleging inability to work from August 1970 beeause of 
knee injuries but thereafter engaged in sporadic v/ork activities for 3 month periods 
earning tn excess of $140 \\er month and evidence established that each work 
attempt aggravated the knee impairments and neccMitated discontinuance of work, 
hospitalization anil surgery, /leW, the presumption that claimant was engaging in 
substantial gainful activity during his work attempts becanse of earnings in excess of 
$140 a month (the amount of monthly earnings which then created a presumption of 
substantial gainful activity) is rebutted by "affirmative evidence** showing that his 
impairments precluded sustained occupational activity in that such activity took 
place during three brief intervals over approximately a two year period and was 
interrupted by aggravation of impairment following each period of work activity; 
therefore, claimant is entitled to a period of disability commencing in August 1970 
and continuing through September 1972. 

D, the claimant filed an application for disability benefits on April 25, 
1972, alleging inability to work from August 11, 1970, beeause of injuries to 
his knees. The evidence establishes that the claimant injured both knees on 
August 11, J970 and, as a result, stopped working. 

The diagnosis was chondromalacia of the patella of both knees. A long leg 
cast was applied on the left leg and it was removed by November 17, 1970. 
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D continuedno'improve and was able to return to light duty=on November 
24, 1970, working about 20 hours a week for about $3.30 an hour for 14' 
Cweeks. Sometime after December 1, 1970, D started to complain of knee 
p>in again. On February 24, 19J1, he entered the hospital and a patellecr 
toniy^of .the right knee was performed. His postoperative course was uner 
ventful and he was discharged from the hospital on Mkrcjrl;,1971.^0mJune 
21, 15*71, he returned to work on a regular 40-houf "Basis. However, a 
strain was placed on his left knee; while ihe right knee was healing. He 
reentered the hospital .on September 14, 1971, for a patellectomy of the left 
knee. His postoperative course was uneventful and he was. discharged on 
September 21, 197.1. D returned to full-time work on January 17, 1972', 
and worked until March 11, 1972, when he resigned. On April 3, 1972, he 
went to work selling advertising and quit after 3 weeks. When the claimant 
was examined in April 1972, a slight looseness of one of the ligaments of the 
righrknee was noted as well as a lump which appeared with pain on flexion 
and extensipn^of-the.ieft knee. As recommended by the examining physi- 
cian, the claimant underwent surgery for the removal of the mass from the 
leftknee in July 1972. Following surgery, the doctor expressed the opinion 
that the claimant would not be able to return to work before October 1, 
1972. When D was reexamined on September 28, 1972, the only restriction 
placed on his work activity was that he should not engage in any work 
requiring prolonged standing or heavy, lifting. 

The claimant has stated that in the fall of 1972, he became a full-time 
college student. The X State .Employment office has tried to obtain a 
telephone solicitors job for him at $1.40 an hour, which he felt was not very 
substantial. In addition thereto, he has been looking for part-time work 
that would not interfere with college. So far he has been iinsuccessfuL 

When the claimant was examined on February 14, 1973, it was noted that 
he had a good range of motion in both knees. There was some weakness o( 
both quadriceps; however, the. only restriction placed on the claimant's 
activities was that he could.not,do a lot of stooping and bending. 

Section 216(i) of the Social Security Act provides for the establishment of 
a period of disability, and section 223 provides for the payment of disability 
insurance benefits. As amended in 1965, both sections define "disability" 
(except for certain cases of blindness) as an inability to engage in any 
substantial gainful activity by reason of any medically determinable physi- 
cal or mental impairment which can be expected to result in death or which 
has lasted or can be expected to last for a continuous period of not less than 
12 months. A "physical or mental impairment^' is defined in section 223 as 
an impairment that results from anatomical, physiological or psychological 
abnormalities which are demonstrable by medically acceptable clinical and 
laboratory diagnostic techniques. 
Section 223(d)(2)(A) provides in pertinent part, that: 

._. .an individual . . . shall be determined to he under n disability only if his 
physical or mental impnirment.or impairments ore of such severity that^he is not 
only unable to do his previous work but cannot, considering his age, education, and 
work experience, engage in any other kind of substantial gainful work which exists 
in the national economy,- regardless of whether such work exists in the immediate 
area in which he lives or whether a specific job vacancy exists for him, or whether he 
would be hired if he applied for work. For piiri)oses of the preceding sentence (with 
respect to an) individual), *work which exists in the national economy* means work 
^ which exists in significant numbers cither in the region where such individual lives 
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or in several regions of the country. 

In evaluating D's work activities from November 24, 1970, to February 
23, 1971; June 21, 1971 to September 4, 1971; and Jauuary 17, 1972, to 
approximately the middle of April 1972, the erileria set forth iu Social 
Security Administration Regulations No. 4 is applicable, Iu this regard 
section 404:-1532(a) of such regulations (20 CFR 404.1532(a)) states: 

If an inf^vidual pcrfonned work during any period in which he alleges that lie was 
under a disability ... the work performed may demonstrate that such individual 
has ability to engage in substantial gainful activity. . . . 

Further, section 404.1534(a) (20 CFR 404.1534(a)) of this regulation 
states, in pertinent part: 

Where an individual, who claims to be disabled engages iu work activities, the 
amount of his earnings from »uch activities may establish that the individual has the 
ability to engage in substantial gainful activity. Generally, activities which resuh in 
substantial earnings would establish ability to engage iu substantial gainful activ- 
ity***. Where an individual is forced to discontinue his work activities after a short 
lime because his impairment precludes <7outiuuiug such activities, his earnings 
would not demojistrate ability to engage in substantial gainful activity.*** 

Subparagraph (b) of this section of the regulations then ui effect, poi.... J 
out that: 

An indi vidua Ts earniujs from work activities Rveragiug in excess of $140 a month 
shall be deemed to demonstrate his ability to eiigage in substantial gainful activity 
unless there is affirmative evidence that such work activities themselves establish 
that tht 'ndividual does not have :he ability to engage in substantial gainful activity 
under the criteria in §§404.1532 and 4M.1533 and paragraph (a) of this section. 
(Emphasis supplied) * 

The evidence establishes that during each of the three workattenipts, the 
claimant's earnings were iu excess of S140 per month, with the exception 
perhaps of April 1972. However, each work attempt resulted in hospitaliza- 
tion and surgery. Each return to work lasted approximately 3 months, but 
in light of the chron dogy of the claimant's impairments as demonstrated fey 
the medically acceptable evidiMice, wi^h due regard to the amount of 
earnings, it appears that those 3 month periods were not of significant 
jiength as to lead to a conclusion that the claimant demonstrated an ability 
thereby to engage in substantial gainful activity. Thus, the presumption 
that the claimant was engaging in substantial gainful activity during each of 
his three brief abortive work attempts because his earnings were in excess 
of $140 a month has been rebutted by "affirmative evidence" showing that 
his impairments precluded sustained oecupational activity. Moreover, the 
nature of the claimant's impairments, his age, education and vocational 
attainment, the efforts by his employer to aoco»-jrnodate the work 
situation to his impairments, are persuasive to a eonelusic- that such work 
activities themselves established >hat the claimant did not have the func- 
tional capability to , engage in substantial gainful activity. Of somewhat less 
relevance to the resolution of the ultimate issue, but certainly appropriate 
for concern, is the belief that the claimant shoidd not be penalized-for his 
strong motivation for work. 

However, the evidence conclusively shews thai by Octobc* 1, 1972, the 

* The amount of i i nthly earnings which eref.tes a presumption of substantial gahiful activity 
since January 1, 1974, Iweu $200.00. Sec 39 KR 32757, September 11, 1974, and 40 FR 
,„1778, July 29, 1975. This amount may change ^t^c of increases in earnings levels. 
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cfelmant had regained sufficient functional ability to engage in his previous 
occupation of keeping automotive shop records and in a wide variety of 
auviilarly related light arid sedentary work commensurate with Kis age, 
education, and vocational experience. - u • 

/Accordingly the Appealt^ Council held the claimant was under a "disabil- 
ity'^ which began on August 11, 1970, and cpnt^^ued through September 
3C\ 1972, but hot thereafter. 
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SECTIONS 205(g), 221, and 223 (42 U.S.C. 405(g), 421, and 423)— 
DISABILITY INSURANCE BENEFITS-CONSTITUTIONALITY 
OF TERMINATION OF BENEFITS WITHOUF PRIOR HEARINC^ 
APPEALS PROCESS 

20 CFR 404;3C6, 404.907, 404.909, 404.917 404;945, and 404.951 

SSR 76-230 



Mathews V. Eldndge % S. Ct. 893 (1976) 

The claimant, a i.aabilily insurance beneficiary, was notified by the state 
disability determination agency of a tcnative decisiuivthat his disability had 
ceased and that He might request reasonable time to furnish additional ihfor- 
^mation pertaining to his condition. In the beneficiaiy's written response, he 
indicated thatlhTstalc agency already had enough evidcnccio establish his 
disability. Thereafter, the Stdte made a determination that' the beneficiary 
had ceased to be disabled. This determination was accepted by the Social^ 
Security Administration which notified the beiieficiary that his benefits would 
be terminated and that he had a right to seek reconsideration of this termina- 
tion by the state agency within six months. Instead of following the norqial 
appeals process, the beneficiary filed a court action challenging the constitu- 
tional validity of terminating his benefits wilhout n prior evidentiary hearing. 
Heldy that unlike the situation involving welfare payments, due process does 
not require an evidentiary hearing prior to the termination of disability insur- 
ance benefits because (1) since eligibility for disability benefits is not based on 
.financial need, the hardship which might be imposed'by an erroneous termi- 
nation is likely lo be less than that which would occur in ihe termination of 
welfare payments; (2) since determinations of continuing disability normally 
turn on consideration of routine, unbiased medical reports by physicians, the 
potential value of an evidentiary hearing In a disability situation is substan- 
tially Jess than in the welfare context; (3) since, prior to termination of 
benefits, the disability beneficiary has full access ta the information and 
reasons relied on by the state agency and has opportunity to submit arguments 
and evidence in writing, he thus has an effective means for communicating his 
case to the decision maker: and (4) requiring an evidentiary hearing upon 
demand prior to termii'.ation of disability benefits would entail fiscal and 
administrative l)urden8 which would outweigh any countervailing benefits. 
!^ Also held, in view of the claimant's presentation to the Secretary of a claim for 

1*^ benefits and hts colorable claim that retroactive payments would not conipen- 

If sate him for damages sur«jred by erroneous termination, the court had juris- 

^ diction for review under section 205(g) of the Act in spite of the facts that 

. .claimant failed to utilize available administrative •^vlew procedure s and nor- 
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mally only the Secretary can waive the requirement for exhaustion of such 
administrative remedies. 

Powell, J., ojiivered the opinion of the Court, in whicfi Burger, C.J., and 
Stewart, White, Blackmu,vand Rehnquist, J J. joined. Brennan, J. filed a 
diiisenting opinion, in which MarshaUi J;, joined. Stevens, J. took no part 
in the consideration or decision of the case. 

^ The issue in this case is whether the Due Process Clause of the Fifth 
Amendment requires that prior to the termination of Social Secuiity 
disability benefit payments the recipient be afforded an opportunity for 
an evidentiary hearing. 

Cash benefits are provided to workers dunng periods in which they are 
completely disabled under the disability insurance benefits prograni 
created by the 1956 amendments to TitleJI of the Socid Security Act, 70 
Stat. 815i 42 U.S.C. §423.^ Respondent Eldridge was first awarded bene- 
fits in June 1968. In March 1972, he received a questionnaire from the 
state agency charged with- monitoring his medical condition. Eldridge 
completed the questionnaire^ indicating that his condition had not im- 
proved and identifying the medical sources, including physicians, from 
whom^ he had received treatment recently. The state agency then^ob- 
tained reports from lus physician and a psychiatric corisultanl. After 
considering these reportSaand other information in his file the agency 
informed Eldridge by letter that it had made a tentative determination 
that his disability had ceased in May 1972. The letter included a.state- 
ment of reasons for the proposed termination of benefits, and advised 
Eldridge thai-he might request reasonable time in -.vhich to obtain and 
submit additional information pertaining to his condition. 

In his written response, Eldridge disputed one characterization .of his 
medical condition and indicated that the agency already had enough 
evidence to estaBBsh his disability.^ The state agency then made its final 
determination that he had ceased to be disabled in May 1972. This 
determination was accepted by the Social Security Administration (SSA), 
which notified Eldridge in July that his benefits would terminate after that 
month. The notification also advised him of his right to seek reconsidera- 
tion by the state agency of his initial determination .within six months. 



*The prog.-am is financed by revenues derived from employee, and employer payroll 
taxes. 26 U.S.C ''5310Ka). 3111(a); 4i U.S.C. §401(b). It provides monthly benefits to 
disabled pcrsor. vho- have worked sufficiently long to h ave insured^ status^ W., 
5423(cXlXA). and who have had substantial work experienceln a 8pecified'interval~drrttctly 
preceding the onst of disability. W.. §423(cKlKB\ Benefits also are provided to the 
workers's dependents under specified circumstances. /</., §§402(bXd). When the recipient 
reaches age 65 his disability benefits are automatically converted to retirement benefits. 
/</., §541^2KD) 423(aKI). In fiscal 1974 approximately 3,700,000 persons received assist- 
ance under the program. Social Security Administration, The Year in Review 21 (1974). 

' Eldridge originally was disabled due to chronic anxiety and back strain. He sub- 
sequently was found to have diabetes. The tentative determination letter indicated that aid 
would! be terminated because available medical evidence indicated that his diabetes was 
under control, that there existed no limitations on his back movements which would impose 
^vsevere functional restrictions, and that he no longer sufferec' emotional problems that would 
/"•delude him from all work for which he was qualified. App. 12-13 In his reply letter he 
V^ iimed to have arthritis of the spine rather than a sWained back. 
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Instead of requesting reconsideration Eldridge commenced this action 
challenging the constitutional validity of the administrative procedures 
established by the Secretary of Health, Education, and Welfare for 
assessing whether there exists a continuing disability. He sought an 
immediate reinstatement of benefits.pending a hearing on the issue of h?s 
disability.^ 361 FrSupp. 520 (WD Va. 1973). The Secretary moved to 
dismiss on the grounds that Eldridge's benefits had been terminated in 
accordance with valid administrative regulations and procedures and that 
he had failed to exhaust available remedies. In support of his contention 
that due process requires a preterh.Ination hearing, Eldridge relied ex 
clusively upon this Court's decision in Goldberg v. Kelly, 397 U.S. 254 
(1970), which established a right to an "evidentiary' hearing" prior to 
termination of welfare benefits."* The Secretary contended that Goldberg 
w?3 not controlling since eligibility for disability benefits, unlike eligibil- 
ity.'for welfare benefits, is not based on financial need and since issues of 
credibility and veracity do not play a significant role in the disability 
entitlement decision, which turns primarily on medical cvif'ence. 

The District Court concluded that the adn\inistrative procedures pur- 
suant to which the Secretary had terminated Eldridge's benefits abridged 
his right to procedural due process. The court-viewed the interest of'the 
disability recipient in uninterrupted benefits as indistinguishable from 
that of the welfare recipient in Goldberg, If further noted that decisions 
subsequent to Goldberg demonstrated that the due process requirement 
of pretermination hearing is not limited to situations involving the depri- 
vation of vital necessities. See Fuentes v. Shevin, 407 U.S. 67, 8&-89 
(1972); Bell v. Burson, 402 U.S. 535 (1971). Reasoning thai disability 
determinations may involve subjective judgments based on conflicting 
medical and nonmedical evidence, the District Court held that prior to 
termination of benefits Eldridge must be afforded an\6yidentiary hearing 
of the type required for welfare beneficiaries under Title IV of the Social 
Security Act. Id., at 528.^ Relying entirely upon the District Court's 
opinion, the Court of Appeals for the Fourth Circuit affirmed the injunc- 
tion barring termination of Eldridge's benefits prior to an evidentiary 
hearingr493 F.2d 1230 (1974) « We reverse. 



^ The Dvvrict Court ordered rcinslalemen: of Eldridge^s benefits pending its final disposi- 
tion on the erits. 

* In Goldberg the Court held that the pretermination hearing must include the following 
elements: (1) **timf y and adequate notice detailing the reasons for the proposed termina- 
tion**; (2) **an effective opportunity [for the recipient] to defend by confronting any adverse 
witnesses and by presenting his own arguments and evidence orally**; (3) retained counsel, 
if desired.; (4) an "impartial** decisionmaker; (5) a decision resting "solely on the legal rules 
and evidence adduced at the heanng**: (6) ? statement of reasons for the decision and the 
evidence relied on. 397 U.S., at 226-271. In this opinion the term "evidentiary hearing** 
refers to a hearing generally of the type required in Goldberg. 

^ The HEW regulations direct that each state plan under the federal categorical assist- 
ance programs must provide for pretermination hearings containing specified procedural 
safeguards, which include all of the Goldberg requirements. See 45 CFR §205. 10(a); n. 4 
supra, 

•The Court of Appeals for the Fifth Circuity simply noting that the issue had been 
correctly decided by the District Court in this case, reached the same conclusion in 
Williams v, Weinberger, 494 F.2d 119i (per curiam), petition for cert, filed, 43 U.S.L.W. 
3175 (U.S. Sept 8, 1974) (No. 74-205) 
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At the outset we are confronted by a question as tO whether the District 
Court had jurisdiction over this suit. The Secretary contends that our 
d^cisigr. last Term in Weinberger v. Salfi, 422 U.S. 749 (1975), bars^he 
District Court from considering Eldridge's action. Salfi was an action 
challenging the Social Security Act's duration-of-relationship eligibility 
requirements for surviving swives and stepchildren of deceased wage 
earners. We tKere held that f>5'U.S.C. §405(h) ^ precludes federal question 
jurisdiction in an action challenging denial of claimed benefits. The only 
avenue for judicial review is42 U.S.C. §^ ^ >(g), which requires exhaustion 
of the administrative^remedies provided Uiider the Act as a jurisdictional 
prerequisite. 

Section 405(g) in.part provides 

"Any individual, after any final decision of the Secretary made after a 
hcaring.to which he was a party, irrespective of the amount in controversy, 
may obtain a review of such decision by a civil action commenced within sixty 
days after the mailing to him of notice of such decision or within such further 
time as the Secretary may allow." * 

On its face §405{g) thus bars judicial^ review of any denial of a claim of 
disability benefits until after a "final decision!' by the Secretary altera 
**hearing." It-is uncontested^ that Eldridge could have obtained full ad- 
ministrative review of the termination of his benefits, yet failed even to 
seek reconsideration of the initial determination. Since the Secretary has 
not "waived" the finality requirement as he had in Sqlji, supra, at 767, he 
concludes that Eldridge cannot properly invoke §405(g) as a basis for 
jurisdiction. We disagree. 

Salfi identified several conditions which must be satisfied in order to 
obtain judicial review under §405(g). Of these, the requirements that 
there be a final decision by the Secretary after a hearing was regarded as 
"central to the requisite grant of subject matterjurisdiction. . . /d., at 
764.* Implicit in Salfi, however, is the principle that this condition con- 
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^ Title 42 U.S.C. §405(h) provides in full "Finality of Secretary's decision 

(h) The findings and decision of the Secretary after a hearing shall be binding upon ail 
individuals who were parties to such hearing. No findings of fact or decision of the Secretary 
shall be reviewed by any person^ tribunal, or governmental agency except as herein 
provided. No action against the United States, the Secretary, or any officer or employee 
thereof shall be brought under section 41 of Title 28 to recover on any claim arising under 
this subchapter." 

• Section 405(g) further provider 

**Such action shall be brought in the district court of the United States for the judicial 
district in which the plaintiff resides or has his principal place of business or, if he does not 
reside or h&v'e his principal pbce of business within any such judicial district, :n the United 
States District Court for the District of Columbia. . . ..The court shall have power to enter, 
upon the pleadings and transcript of the record, a judgment-affirming, modifying, or 
reversing the decision of the Secretary, with or without remanding the cause for a rehearing. 
The findings of the Secretary as to any fact, if supported by ^substantial evidence, shall be 
conclusive* 

* The other two conditions are (1) that the civil action be cDrnmenc^^d within 60 da*f8 after 
the mailing of notice of such decision or within such additional time as the Secretary may 
permit, and (2) that the action be filed in an appropriate district court. These two require* 
BM«yM|tfy » jl N| ^e limitations and appropriate venue, and are waivable by the 
^rflHH^, iM^^.Til^^. Aft in Salfilio quettlon M to whether Eldridge satisfied 

. . 4e»e ftpJrtmenu wis xMiff raised below, Fed. Rule Civ. Proc. 8(c)» 42(hXl), and 
Y^ hey need not be considered here. ^ ^ 
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sists of two elements, only one of which is purely "jurisdictional" in the 
sense that it cannot be **waived" by the Secretary in a particular case. 
The waivable element is the requirement that the administrative rem- 
edies prescribed by the Secretary be exhausted. The nonwaivable 
element is the requirement that a claim for benefits shall have been 
presented to the Secretary. Absent such a claim there can be no **deci- 
sion" of any type. And some decision by the Secretary 'S clearly required 

by the statute. j . j« • 

That this second requirement is an essential and distmct precondition 
for §405(g) jurisdiction is evident from the different conclusions that we 
reached in 5a(/i with respect to the named appellees and the unnamed 
membere of the, class. As to the latter the complaint was. found to be 
jurisdictionally deficient since it "contain[ed] no allegatioiis that they 
have even filed an. application with the Secretary . . . Ibid. With 
respect to the named appellees, however, we concluded that the com- 
plaint was sufficient since it allegecUhat they had **fiilly prese.med their 
claims for benefits *to iheir district-^Social SecuntrQffice, and upon 
denial, to the Regional Office for reconsideration' " Id., 764-765. El- 
dridge has fulfilled this crucial prerequisite. Through his answers to the 
state agency questionnaire, and hisJetter in response to the tentative 
determination .that his disability had ceased/ho specifically presented the 
claim that his benefits should not be terminated because he was still 
disabled. This claim was denied by the state agency and its decision Was 
accepted by the SS A. - 

The fact that Eldridge failed to raise with the Secretary his constitu- 
tional claim to a pretermirJation hearing is not controlling.^^ As construed 
in 5a(/?; §405(g) requires only that there be a *Tinal decision" by the 
Secretary with respect to the claim of entitlement to benefits. Indeed, the 
nanied appellees in Salfi did not present their constitutional claim to the 
Secretary. Salfi, App. 11, 17-21. The situation here is not identical to 
Salfi, for, while the Secretary had no power to amend the statute alleged 
to be unconstitutional in that case, he does have authority to determine 
the timing and content of the procedures challenged here. §405(a). We do 
not, however, regard this difference as significant. It is unrealistic to 
expect that the Secretar>^ would consider substantial changes in the 
current adminis«;rative review system at the behest of a single aid rec^- 
ient raising a constitutional challenge in an adjudicatory cdntext. The 
Secretary would ni.t be required even to consider such a challenge. 

As the nonwaivable jurisdictional element was satisfied, we next con- 
sider the waivable element. The question is whether the denial of El- 
dridge's claim to continued benefits was sufficiently "final decision" witb 
respect to his constitutional claim to satisfy the statutory exhaustion 
requirement; Eldridge concedes that he did not exhaust the full set of 
internal review procedures provided by the Secretary. See 20 CFR §§ 
404.910, 404,916, 404:940. As Salfi recognized, the Secretary may waive 
the exhaustion requirement if he satisfies himself, at any stage of the 
administrative process, that no further review is warranted either be- 



If Eldridge hcd exhausted the full set of available administrative review procedures, 
failure to have raised his constitutional claim would not bar him from aDS jrtmg it later in a 
O „ district court See, e. g. FUmming v l^estor, 363 U.S. 603, 604, 607 (196U). 
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cause the internal needs of the agency are fulfilled cr because the relief 
that is.soijght is beyond his power to confer. Salfi suggested that under 
§405(g) th'i power to determine when finality has occurred ordinarily rests 
with, the Secretary since ultimate responsibility for the integrity of the 
administrative program is his. But cases may arise where a claimant's 
interest in having a particular issue resolved promptly is so great that 
deference to the agency's judgment is inappropriate. This is such a case. 

Eldridge's constitutional challenge is entirely collateral to his substan- 
tive claim of entitlement. Moreover, there is a crucial distinction between 
the nature of the constitutional claim asserted here and that raised in 
Salfi, A claim to a prede>.rivation hearing as a matter of constitutional 
right restT3n the proposition that full relief cannot be obtained at a 
post-deprivation hearing. See Regional Rail Reorganization Act CaseSy 
419 U;S. 102, 156 (1974). In light of the Court's prior decisions, see, c. g.y 
Goldberg V, Kelly, supra; Fuentes v. Shevin, supra, Eldridge has raised at 
least a colorable claim that because of his physical condition and depend- 
ency upon the disability benefits, an erroneous termination would dam- 
age him in a way not recompensable through retroactive payments." 
Thus, unlike the situation in Salfi, denying Eldridge's substantive claim 
"for other reasons" or upholding it "under other provisions" at the 
post-termination stage, 422 U.S., at 762, would not answer his constitu- 
tional challenge. 

We conclude that the denial of Eldridge's request for benefits consti- 
tutes a final decision for purposes of §405 (g) jurisdiction over his con- 
stitutional claim. We now proceed to tlie merits of that claim.^^ 

Ill 
A 

Procedural due process imposes constraints on govemmental'decisions 
which deprive individuJs of "liberty" or "property" interests within the 
meaning of the Due Process Clause of the Fifth or Fourteenth Amend- 



ERIC 



" Decisions in difforent contexts have emphasized that the nature of the claim being 
asserted and the consequences of deferment of judicial review are hnportant factors in 
determining whether a statutory requirement of fmality has been satisfied. The jole these 
factors may play is illustrated by the intensely '^practical** approach which the Court has 
.adopted, Cohen v. Beneficial Indus. Loan Corp. ^ 337 U.S. 541, 546 (1949), when applying 
the finality requirements of 28 U.S.C. §1291, which grants juriitliction to courts of appeal to 
review all "final decisions" of the district courts, and 28 U.S.C. §1*^7, which empowers this 
Court to review only "final judgments" of state courts. See, c, Harris v. Washington^ 404 
U.S. 55 (1971), Local No. 433 Construction & General Laborers Union v. Curry, 371 U.S. 
542, 549, 550 (1963); Merchantile National Bank v. Lane '^eau, 371 U.S. 555, 557-558 (1963); 
Cohen v. Beneficial Indus. Loan Corp., supra, at 545-546. To be sure, certain of the policy 
considerations implicated in §1257 and §12^1 cases.are different from those that are 
relevant here. Compare General Laborers Union, supraj at 550; Mercantile J^ational Bank, 
supra, at 558, with McKart v. United States, 395 U.S. 185, 193-195 (1969); L. Jaffe, Judicial 
Conirol of Administrative Action, 424-426 (1965;. But the core principle that statutorily 
created finality requirements should, if possible, be constnied-so as^not to cause crucial 
collateral claims to be lost and potentially irreparable injuries to be suffered remains 
applicLblc. 

Given our conclusion that jurisdiction in the District Court was proper under §405(g), 
we find it unnecessary to consider Eldridge^s contention that notwithstanding §405(h) there 
Q IS jurisdiction over his claim under the mandamus statute, 28 U.S.C. §1361, or the 
iministrativft Procedure Act S.U.S.C. §701 et sea^ 
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ments. The Secretary does not contend that procedural due process is 
inapplicable to terminations of social security disability benefits. He 
recognizes, as has been implicit in our prior decisions, e. g., Richardson 
V. Belcher, 404 U.S. 78, 80-81 (1971); Richardson v. Perales, 402 U.S. 
389,^401-402 (1971); Flemming:^K Nestor, 363 U.S. 603, 611 (1960), that 
the interest of an individual in continued receipt of these benefits is a 
statutorily created "property" interest protected by the Fifth Amend- 
ment. CCArnettv. Kennedy^ 416 U.S. 134, 166(P0WELL, J., concurring); 
Board of Regents v. Roth, 408 U.S. 564, 576-578 (1972); Bell v. Burson, 
402 U.S., at 539; Goldberg v. Kelly, supra, at 261-262. Rathe-, the 
Secretary contends that the existing administrative procedures, detailed 
below, provide all the process that is constitutionally due before a recip- 
ient can be depnved of that interest. 

This Court consistently has held that some form of hearing is required 
before an individual is finally deprived of a property interest. Wolff v. 
McDonnell, 418 U.S. 539^ 557-558 (1974). See, e. g., Phillips v. Commis- 
sioner, 2Si U.S. 589, 596-597 (1931). See also Dent v. West Virginia, 129 
U.S. 11^, 124-125 (1889). The "right to be heard before being condemned 
to suffei-^^rievous loss of any kind, even though it may not involve the 
stigma anci hardships of criminal conviction, is a principle basic to our 
society." Joinf Anti-Fascist Committee v. McGrath, 341 U.S. 123, 168 
(1951) (Frankfurter, J., concurring). The fundamental requirement of due 
process is the opportunity to be heard **at a meaningful time and in a 
meaningful mdninex'' Armstrong v. Manzo, 380 U.S. 545, 552 (1965). See 
Grannis V. Ordean, 234 U.S. 385, 394 (1914). Eld ridge agrees that the 
review procedures available to a claimant before the initial determination 
of in eb'gibib'ty becomes final would be adequate if disabib'ty benefits were 
not terminated until after the evidentiary hearing stage of the administra- 
tive process; The dispute centers upon what process is due prior to the 
initial termination of benefits, pending review. 

In recent years this Court increasingly has had occasion to consider the 
extent to which due process requires an evidentiary hearing prior to the 
deprivation of some type of property interest even if such a hearing is 
provided thereafter. In only one case, Goldberg v. Kelly, 397 U.S.-254, 
266-271 (1970), has the Court held that a hearing closely approximating a 
judicial trial is necessary. In other cases requiring some type of preteimi- 
nation hearing as a matter of constitutional right the Court has spoken 
sparingly about the requisite procedures. Sniadach v. Family Finance 
Corp., 395 U.S. 337 (1969), involving garnishment of wages, was en»irely 
silent on the matter. In Fuentes v. Shevin, 407 U.S. 67, 96-97 (1972), the 
C^ourt said only that in a replevin suit between two private parties the 
initial determination required something more than an ex par/e proceed- 
ing before a court clerk. Similarly, Bell v. B arson, 402 U.S. 535,. 540 
(1971), held, in the context of the revocation of a state-gnmted driver's 
license, that due process required only that the prerevocation hearing 
involve a probable-cause determination as to the fault of the licensee, 
noting that the hearing "need not take the form of a full adjudication of 
the question of liability." See also North Georgia Finishing, Inc. v. 
DUChem, Inc., 419 U.S. 601, 607 (1975). More recently, in Arnett 
Kennedy^ 416 U.S. 134 (1974), we sustained the validity of procedures by 
^ .vhich a federal employee could be dismissed for cause. They included , 
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notice of the actiQn sought, a copy of the charge, reasonable time for filing 
a written response, and an opportunity for an oral appearance. Folio w^rig 
dismissal, ah evidentiary hearing was provided, /tf.,, at 142-146. 

These decisions underscore the truism that " *[d]ue process,' unlike 
some legal rules, is not a technical conception with a fixed content 
unrelated to time, place and circumstances." Cafeteria & Restaurant 
Workers Locau473 v, McElroy, 367 U.S. 886, 895.(1961). **[D]ue process is 
flexible and calJs for such procedural protections as the particular 
:situ%tion demands. "il/om55cy v. Brewer, 408 U.S. 471, 481 (1972). Ac- 
cordingly, resolution of the issue whether the administrative procedures 
provided here are 'Constitutionally sufficient requires analyds of the 
^^governmental and;pJivate interests that are affected. Amett v, Kennedy, 
supra, at JC"'-168 (EpWEU, J., concurring); Goldberg Kelly, supra, at 
263-266; Cafeteria & Restaurant Workers Local 473 v, McElroy, supra, at 
895. More precisely, our prior decisions indicate that identification of the 
specific dictates of due process generally requires consideration of three 
distinct factors: first, the private interest that will be affected by the 
pfficial action, second, the risk of an erroneous deprivation of such 
interest through the procedures used, and the probable value, if any, of 
additional or substitute procedural safeguards; and finally, the govern- 
ment's interest, including the function involved and the fiscal and ad- 
ministrative burdens that the addhional or substitute procedural re- 
quirement would entail. See, c. g., Goldberg v, Kelly, supra, 263-271. 

We turn first to a description of the procedures for the termination of 
Social Security disability benefits,- and thereafter consider the factors 
bearing upon the constiiational adequacy of these procedures. 

The disability insurance -program is administered jointly by state and- 
federal agencies. State agencies make the initial determination whethera 
disability. exists, when it began, and v/hen it ceased. 42 U.S.C. §421.*^ 
The standards applied and the proc**dures followed are ^/escribed by the 
Secretary, see §421(b), who has delegated his responsibilities and powers 
under the Act to the SSA. See 40 Fed. Reg. §4473. 

In order-to establish initial and continued entitlement to disability 
benefits a //orker must demonstrate that he is unable 

"to engage in any substantial gainful activity by reason of any medically 
determinable physieal or mental impairment whieh ean be expeeted to result 
in death or which has lasted or can be expected to last for a continuous period 
of not less than 12 months. . . 42 U.S.C. §423(d)(l)(A). 

To satisfy this test the worker bears a continuing burden of showing, by 
Sivjans of "medically acceptable clinical and laboratory diagnostic tech- 
niques," §423(d)(3), that he has a physical or n^ental impairment of 3uch 
severity that 



" In aU but six States the state vocational rehabilitation agency charged with administer 
ing the state plan under the Vocational Rehabilitation Act, 41 Stat. 735, as amended, 2", 
U.S.C. (Supp. IID §701 et seg.f acts as the "state agency" for purposes of disability 
insurance program. Staff of the House Comm. on Ways and Means, Report on the Disability 
Insurance Program, 93d Cong., 2d Sess., p. 148 (1974). This assignment of responsibiOty 
was xnfendled to encourage rehabilitation contacts for disabled workers and to utili;?c the 
well-established relationships of the local rehabilitation agencies with the medical profes- 
sion H. *(ep. No. 1698, .83d Cong., 2d Sess., 23-24 (1954). 
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**hc is not only unable to d'vhis previous work but cannot, con8 Bering his age, 
education, and work expedience, engage in cny other kind of substantial 
gainful work which exists in the national economy, regardless of whether such 
work exists iivth« immediate area in which he Dves, or whether a specific job 
vacancy exists for him, or whether he would be hired if he appbed for work. 
§423(dK2XA)." 

Tho principal reasons for benefits terminations are tha'( the worker is no 
longer disabled or has retumed^to work. As Eldridge's benefits were 
terminated because He was determined to be no longer disabled, we 
consider only the sufficiency of the procedures involvcd ich cases. 

The continuing eligibility investigation is«made by a sta^^ agency acting 
through a **team" consisting of a physician and a nonmedical person 
trained in disability evaluation. The agency periodically communicates 
with the disabled worker, usually by mail— in which case he sent a 
detailed questionnaire— or by telephone, and requests information con- 
ceming his present condition, including current medical restriction^ anc 
sources of treatment, and any additional information that he considers 
relevant to his continued entitlement to benefits. SSA Claims Manual 
(CM) §6705.1, Disability Insurance State Manual (DISM) §353.3. 

Information regarding the recipient's current condition is also obtained 
from his sources of medical treatment. DISM §353.4. If there is a conflict 
between the information provided by the beneficiary and that obtained 
from medical sources such as his physician, or between two sources of 
treatment, the agency niay arrange for an examination by an independent 
consulting physici an. "/6ic/. Whenever the agency's tentative assessment 
of the beneficiary's condition differs from his own assessment, the bene- 
ficiary is informed that benefits may.be terminated, provided a summary 
of the evidence upon which the proposed determination to terminate is 
based, and afforded an opportunity to review the mescal reports and 
other evidence in his case file.*® He also may respond in writing and 



" Work which **exists in the national economy" is in turn defined "work which exists 
in significant numbew either in the region where such individual lives or in several regions 

of the country." §423(d)(2kA). . , , i • . i, 

» Because the continuing disability investigation concerning whether a claimant has 
returned to work is usually done directly by theSSA Bureau of Disability Insurance, without 
any state agency involvement, the administrative procedures prior to the post-termmation 
evidentiary hearing differ from those involved in cases of possible medical recovery, i hey 
are similar, however, in the iniportant respect that the process relies pnncipally on wnllcn 
communications and there is no provision for an evidentiary hearing pnor to the cut-ot! ot 
benefits. Due to the nature of the relevant inquiry in certain types of cases, such as those 
involving self.employment and agricultural employment, the SSA office nearest the benefi- 
ciary conducts an oral interview of the beneficiary as part of the pretcrmmation process. 
SSA Claims Manual (CM) §6705.2(c). , 

Information is also requested concerning the recipient's belief as to whet:icr he can 
return to work, the nature and extent of his employment during the past year, and any 
vocational services he is receiving. . ■ j- t -p. 

" AU medical source evidence used to establish the absence of continuing d.sabihty must 
be in writing, with the source properly identified. DISM §353.4C. 

"The disabiUty recipient is not permitted personally to examine the medical reports 
contained in his file. This restriction is not significant since he is entitled '" have any 
representative of his choice, including a lay friend or family member, examine "ed ca 
evWence. CM §7314. See also 20 CFR §401.3(aK2). The Secretary mforms us that this 
curious limitation is currently under review. 
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submit additional evidence. §353.6. 

The state agency then makes its final determination, which is reviewed 
by an examiner in the SSA Bureau of Disability Insurance. 42 U.S.C. 
.§4!21{c); CM §§6701 (b),^ 0,*^ If, as is usually the case, the SSA accepts 
the agency determination it notifies the recipient in writing, informing 
him of the reasons for the decision, and of his right to seek de novo 
recosisideration by the state, agency. 20 CFR §§404.907, 404.909.^? Upon 
acceptance by the SSA, benefits are terminated effected two months 
after the month in which medical recovery is found to have occurred. 42 
U.S.C. (Supp: HI) §423(a). ^ 

If the recipient seeks reconsideration by the state agency and the 
determination is adverse, the SSA reviews the reconsideral on determi- 
nation and notifies the recipient of the decision. He then has a right to an. 
evidentiary hearing before an SSA administrative law ju<^ge. 20 CFR 
§§404.917» 404.927. The hearing is nonadversary, and the SSA is not 
represented by counsel. As at all prior and subsequent stages of the 
administrative process, however, the claimant may be represented by 
counsel or other spokesmen. §404.934. If this hearing results in an 
adverse decision, the claimant is entitled to request discretionary review 
by the SSA Appeals Council, §404.945, and finally may obtain judicial 
^review. 42 U.SlC. §405(g); 20 CFR §404.951.2* 

Should it be determined at any point after termination;of benefits, that 
the claimant's disability exteniled beyond the date of cessation initially 
established, the worker is entitled to retroactive payments. 42 U.S.C. 
§404. Cf. id., §423(b); 20 CFR §§404.501, 404.503, 404.504. If, on the 
other hand, a beneficiary receives any payments to which he is later 
determined not to be entitled, the 3tatute authorizes the Secretary to 
attempt to recoup these funds in specified circumstances. 42 U.S.C. 
§404.22 

C 

Despite the elaborate character of the administrative procedures pro- 
vided by the Secretary, the courts below held them to be constitutionally 
inadequate, concluding that due process requires an evidentiary hearing 
prior to termination. In light of the private and governmental interests at 
(Stake here and the nature of the existing procedures, we think this was 
error. 



**The SSA may not itself revise the stale agency's determination in a manner more 
favorable to the beneficiary. If, however, it believes that the worker is still disabled, or that 
the disability lasted longer thar> determined by the state agency, it may return the file to the 
agency for further consideration in light of SSA*8 views. The agency is free to reaffirm its 
original assessment. 

^ The reconsideration assessment is initially made by the state agency, but usually hot by 
the same persons who considered the case originally. R. Dbton, Social Security Disability 
and Mass Justice 32 (1973). Both the recipient and the agency may adduce new evidence. 

Unlike all prior levels of review, wliich<are denovo^ the district court is required to treat 
findings of fact 'as conclusive if supported by substantial evidence. 42 U.S.C. §405(g). 

" The Secretary may reduce other payments to which the beneficiary is entitled, or seek 
the payment of a refund, unless the beneficiary is *Vithout fauh** and such adjustment or 
recovery would defeat the purposes of the Act or be "against equity and good conscience." 

U.S.C. §404(b). Sec generally 20 CFR §§404.501-404.515. 
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Since a recipient whose benefits are tenninated is awarded full retroac- 
tive relief if he. ultimately prevails, his sole interest is in the uninterrupted 
receipt of this source of income pending final administrative decision on 
his claim. His potential injury is thus similar in nature to that of the 
welfare recipient in Goldberg, see 397 U.S., at 263-264, the nonproba- 
tionary federal employee in Ametty see 416 U.S., at 146, and the wage 
earlier in Sniadach. See 395 U.S., at 341-342.^ 

Only in Goldberg has the Court held that due process requires an 
evidentiary hearing prior to a temporary deprivation. It was emphasized 
there that welfare assistance is given to persons on the very margin of 
subsistence: 

"The crucial factor in lhis conlexl— a factor not present in the case of . . . 
virtually anyone else whose governmental entitlements are ended — is that 
termination of aid pending resolution of a controversy over eligibility may 
deprive an c//gi6/e recipient of the very means by which to live while he 
waits." 397 U.S., at 264 (emphasis in original). 

Eligibility for disability benefits, in contrast, is not based upon financial 
need.^* Indeed, it is wholly unrelated to the worker's income or support 
from many^ other sources, such as earnings of other family members, 
workmen*s compensation awards," tort claims awards, savings, private 
insurance, public pr private pensions, veterans' benefits, food stamps, 
public assistance, or the "many other important programs both public 
and private, which contain provisions for disability payments affecting a 
substantial portion of the work force. . . Richardson v. Belcher y 4^04^ 
U.S.,:at 85-87 (Douglas, J., dissenting). See Staff of the House Comm. on 
Ways & Means, Report on the Disability Insurance Program, ,93d Cong.^ 
2d:Sess., 9-10, 419-429 (1974) (hereinafter Staff Report). 

As CaWicrg illustrates, the degree of potential deprivation that may be 
created-by a particular decision is a factor to be considered in assessing, 
the validity of any administrative decisionmaking process. Cf. Morrissyv. 
Brewery 408 U.S. 471 (1972). The potential deprivation here is generally 
likely to be less than in Goldbergy alt! ough the degree of difference can be 
overstated. As the District Court emphasized, to remain eligible for 
benefitf a recipient must be "unable to engage in substantial gainful 
activity." 42 U.S.C. §423; 361 F.Supp., at 523. Thus, in contrast to the 
discharged federal employee in Ametty there is little possibility that the 
terminated recipient will be able to find even temporary employment;to 
ameliorate the interim loss. 

As we recognizedJastTerm in Fusari v. Steinbergy 419 U.S. 379, 3C9 
(1975), "the possible length of wrongful deprivation of . . . benefits [also] 
is an important factor in assessing the impact of official action on private 
interests.^' The Secretary concedes that f.he delay between a request for a, 



^ This, of course, assumes thai an employee whose wages are garnished erroneously is 
subsequently able to recover his back wages. 

The level of benefits is determined by the worker's average monthly earnings during 
the period prior to disability, his age, and other factors not directly related to fmancial need, 
8p<.cified in 42 U S.C. (Supp. Ill) §415 See id., §423(aX2). 

Workmen's compensation benefits are deducted in part m acco.uttnce with a statutory 
formula. 42 U.S.C. (Supp. Ill) §424a; 20 CFR §404.408; see Richardson v. Belcher, 404 U.S. 
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heanng before an Admiiiistrative Law Judge and a decision on the claim 
IS currently between 10 and 11 months. Since a terminated recipient must 
lirstobtain a reconsideration decision as a prerequisite to invoking his 
nght^to an evidentiary hearing, the delay between the actual cut-off of 
benefits ^d final decision after a hearing exceeds one year. 

In.view of the torpidity of this administrative review process, cf. id., at 
383-384, 386, and the typically modest resources of the family unit of the 
physically disabled worker," the hardship imposed upon the erroneously 
terminated disability recipient may be significant. Still, the disabled 
workers 5eed is likely to be less than that of a welfare recipient. In 
addition to the possibility of access to.private resources, other forms of 
government assistance will become available where the termination of 
disabmty benefits places a worker or his family below the subsistence 

OA! fn^A?^^^ ^' Kennedy, 5wprq.;at 169 (Powell, J., concurring), id., 
at 201-202 (WHITE, J., concurring in part and dissenting in part). In view 
of these.potenUal sources of temporary income, there is less reason here 
than m Goldberg to depart from the ordinary principle, established by our 
decisions, that something less than an evidentiary hearing is sufficient 
prior to adverse administrative action. 



An additional factor to be considered here is ihe fairness and reliability 
of the existing pretermination procedures, and the probable value, if any, 
of additional procedural safeguards. Central to the evaluation of any 
administrative process is the nature of the relevant inquiry. See M/cAe/Z 
i;. W. T. Grant Co.,^ 416 U.S. 600, 617 (1974); Friendly, "Some Kind of 
Heanng 123 U. Pa. L. Rev. 1267, 1281 (1975). In order to remain 
eligible for benefits, the disabled worker must demonstrate by means of 
medically acceptable clinical and diagnostic techniques," 42 U.S.C. 
§423(d)(3), that he is unaBJe "to engage in any substantial gainful activity 
by reason of any medically determinable physical or mental impairment 



Amici cite statistics compOed by the Secretary which indicate that in 1965 the mean 
income of the famOy^unit of a disabled worker was $3,803, whUe the median income for the 
"""•^^oio ^^^^^ as8et5-<.e., cash, stocks, bonds— of these family units 

was 14, 862; the median was $940. These statistics do not take into account the famUy unites 
nonliquid assets—*, e., automobOc, real estate, and the like. Brief for Amici AFIpCIO/' 
Green, at 25 n. 29, App. 4a. 

Amici emphasize that because an identical definition of disability is employed in both 
the Title II Social Security Program and in the companion welfare system for the disabled. 
Supplemental Security Income (SSI), compare 42 U.S.C. S423(d)0) with id., (Supp. Ill) 
§1382c(aK3), the terminated disability-benefits recipient will be ineligible for the SSI Pro- 
gram. There exist, however^ state and local welfare programs which may supplement the 
worker's income. In addition, the worker's household unit can qualify for food stamps if it 
meets the financial need requirements. See 7 U.S.C. §§2013(c). 2O1405), 7 CFR §271. 
Finally, in 1974 480,000 of the approximately 2,000.000 disabled workers receiving Social 
Security, benefits also received SSI benefits. Since financial need is a criterion for eligibility 
under the SSI program, those disabled workers who are most in need wUl in the majority of 
cases be receiving SSI benefits when disability insurance aid is terminated. And. under the 
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bbl Drogram, a pretermination evidentiary hearing is provided, if requested. 42 U.S.C. 
Y^»). HI) §1383(e); 20 CFR §4 16.1336(c); 40 Fed. j9^512; see Staff Report 346. 
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. . . .»§423(a)(l)(A) (emphasis supplied). In short, a medical assessment 

of the worker's physical-or mental condition is required. This is % morre 
sharply^fdcusedrand'easilyrdocumented-decision-than-the-typical deter- _ 

mination of welfare entitlement. In the latter case, a wide variety ot ' 
information may be deemed relevant, and issues of witness credibihty 
and veracity often are critical to the decisionmaking process. Goldberg 
noted that in such circumstances "written submissions are a whoUjr, , 
unsatisfactory basis for decision." 397 U.S., at 269. ' - 

By contrast, the decision whether to discontinue disabiUty benefits, will 
turn, in most cases, upon "routine, standard, and unbiased medical 
reports by physician specialists," Richardson v. Perales, 402 U.S., at 404, 
concerning a subject whom they have personaUy examined. In 
Richardson the Court recognized the "reUabiUty and probative worth ot 
written medical reports," emphasizing that while there may be profes- 
sional disagreement with the medical conclusions" the "specter of ques- 
tionable credibility and veracity is not present." Id., at 405, 407. To be 
sure, credibiUty and veracity may be a factor in the ultiinate disability 
assessment in some cases. But procedural due process rules are shaped 
by the risk of error inherent in the truth-finding process as applied to the 
generality of cases, not the rare exceptions. The potential value of an 
evidentiary hearing, or even oral presentation to the decisionmaker, is 
substantially less in this context than in Goldberg. 

The decision in Goldberg also was based on the Court's conclusion that 
written submissions were an inadequate substitute for oral presentation 
because they did not provide an effective means for the recipient to 
communicate his case to the decisionmaker. Written submissions were 
viewed as an unrealistic option, for most recipients lacked the educaT 
tional attainment necessary to write effectively ' and could not attord 
professional assistance. In addition, such submissions would not provide 
the "flexibiUty of oral presentations" or "permit the recipient to mold his 
argument ta the issues the decision maker appears to regard as impor- 
tant " 397 US, at 269. In the context of the disabibty-beiielits- 
^ntitlement assessment the administrative procedures under review here . 
fully answer these objections. . . 

The detailed questionnaire which the state agency penodicaUy sends 
the recipient identifies with particularity the information relevant to the 
entitlement decision, ajid the recipient is invited to obtain assistance 
from the local SSA office in completing tlie questionnaire. More impor- 
tant, the information critical to the entitlement decision usually is denved 

"The decision is not purely a question of the aeeuraey of a ff°'j'*'"'VS 
ultimate issue which the state ageney must resolve is whether ... hght of 'he part.cura 
worker's "age. education, and work experienee" he eannot ,,«"f • • '^"^^^ 

gainful work which exists in the national economy ■ ■ ; 42 "-S-C- S423(dKZ)lA). X^^^ 
fnformation concerning each of these worker characteristics .s airienable to fect've wntten 
presentation. The value of an evidentiary hearing, or even a l.m.tcd oral P'"<="'f ' '° °" 
accurate presentation of those factors to the decisionmaker docs not appear ubstm al. 
Similarly, resolution of the inquiry as to the types of employment opportun. .es .hat ex.st ,n 
the national economy for a physicaUy impaired worker with a particular set of skills would 
not necessarily be advanced by an evidentiarv hearing. Cf K. Davis. Ad.ninistrative Law 
Q Treatise §7.06 at 429 (1958). The statistical information relevant to thi.s judgment is more 
Y2 n I amenable to written than to oral presentation. 
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from- medical sources, such as the treating physician. Such sources are 
likely to be able to communicate more effectively through written docu- 
mentsahan. are-welfare recipients-or the-lay witnesses-supporting-their 
cause. The, conclusions of physicians often are supported by X-rays and 
the results of clinical or laboratory tests, information typically more 
amenable to written than to oral presentation. Cf. W. Gellhorn & C. 
Byse, Administrative Law— Cases and Comments-SdO-^SCeth ed. 1974). 

A furthersafeguard against mistake is the policy of allowing the disabil- 
ity recipient or his representative full access to all information relied upon 
by the state agency. In addition, prior to the cut-off of benefits the agency 
informs the recipient of its tentative assessment, the reasons therefor, 
and provides a summary of the evidence that it considers most relevant. 
Opportunity is then afforded the recipient to submit additional evidence 
or arguments, enabling him to challenge directly the accuracy of informa- 
tioii in his file as well as the correctness of the agency's tentative conclu- 
sions. These procedures, again as contrasted with those before the Court 
in Goldberg, enable the recipient to ^*mold" his.argument to respond to 
the precise issues which the decisionmaker regards as crucial. 

Despite these carefully structured procedures, amid point to the signif- 
icant reversal rate for appealed cases as clear evidence that the current 
process is inadequate. Depending upon the base selected and the line of 
analysis followed, the relevant reversal rates urged by the contending 
parties vary from a high of 58.6% for appealed reconsideration decisions 
no an overall reversal rate of only 3.3%.^^ Bare statistics rarely provide a 
satisfactory measure of the fairness of a decisionmaking process. Their 
adequacy is especially suspect here since the administrative review sys- 
tem is operated on an open-file basis. A recipient may always submit new 
evidence, and such submissions may result in additional medical exami- 
nations. Such fresh examinations are held in approximately 30% to 40% 
of the appealed cases, either at the reconsideration or evidentiary hearing 
stage of the administrative process. Staff Report 238. In this context, the 
value of reversal rate statistics as one means of evaluating the adequacy 
of the pretermination process is diminished. Thus, although we view such 
information as relevant, it is certainly not controlling in this case. 

E 

In striking the appropriate due process balance the final factor to be , 
assessed is the public interest. This includes the administrative burden 
and other societal costs that would be associated with requiring, as a 
matter of constitutional right, an, evidentiary hearing upon demand in all 



^ By focusing solely on the reversal rale for appealed reconsideration determinations 
amici overstate the relevant reversal rate. As we indicated last Term in Fusari v. Steinbergs 
419 U.S. 379, 383 n. 6 (1975), in order fully to assess the rehability and fairness of a system of 
iprocedure, one must also consider the overall rate of error for all denials of benefits. Here 
ijiat overall rate is 12.2%. Moreover, aboul 75% of these revcrsds occur at the reconsidera- 
tion stcge of the administrative process. Since the median period between a request for 
reconsideration review and decision is only two months. Brief for Amici AFL-CIO/Green, 
App. 4a, the deprivation is significantly less than that concomitant in the lengthier delay 
before an evidentiary hearing. Netting out these reconsideration reversals, the overall 
fehal rate falls to 3.3%. See Supplemental and Reply Brief for the Petitioner 14. 
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cases prior to the termination of disability benefits. The most visible 
burden would be the incremental cost resulting from the increased 
number of hearings and the expense of providing benefits to ineligible 
recipients pending decision. No one can predict the extent of the in- 
crease, but the fact that full benefits would continue until after such 
hearings would assure the exhaustion in most cases of this attractive 
option. Nor would the theoretical right of the Secretary to recover unde- 
sefveTbenefits result, as a practical matter, in any substantial offset to 
the added outlay of public funds. The parties submit widely varying 
estimates of the probable additional financial cost. We only need say that 
experience with the constitutionalizing of government procedures 
suggestS'that the ultimate additional cost in terms of money and adminis- 
trative burden would not be insubstantial. 

Financial cost alone is not a controlling weight in determining whether 
due process requires a particular procedural safeguard prior to some 
administrative decision. But the Government's interest, and hence that of 
the public, in conserving scarce fiscal and administrative resources, is a 
factor that must be weighed. At some point the benefit of an additional 
safeguard to the individual affected by the administrative action and to 
society in terms of increased assurance that the action is just, may be 
outweighed by the cost. Significantly, the cost of protecting those whom 
the preliminary administrative process has identified as likely to be found 
undeserving may in the end come out of the pockets of the deserving 
since resources available for any particular program of social welfare are 
not unlimited. See Friendly, supra, at 1276, 1303. 

But more is implicated in cases of this type than ad hoc weighing of 
fiscal and administrative burdens against the interests of a particular 
category of claimants. The uhimate balance involves a determination as 
to when, under our constitutional system, judicial-type procedures must 
be imposed upon administrative action to assure fairness. We reiterate 
the wise admonishment of Mr. Justice Frankfurter that differences in the 
origin and function of administrative agencies "preclude wholesale trans- 
plantation of the rules of procedure, trial, and review which have evolved 
from the history and experience of the courts." FCC v. Pottsville Broad- 
castingCo.y 309 U.S. 134, 143 (1940). The judicial model of an evidentiary 
hearing is neither a required, nor even the most effective, method of 
decisionmaking in all circumstances. The essence of due process is the 
requirement that "a person in jeopardy of serious loss [be given] notice of 
the case against him and opportunity to meet it." Joint And-Facist 
Refugee Committee v. McGrath, 341 U.S., at 171-172. (Frankfurter, J., 
concurring.) AH that is necessary is that the procedures be tailored,-in 
light of the decision to be made, to "the capacities and circumstances of 
those who are to be heard." Goldberg v. Kelly, supra, at 268-269 (footnote 
omitted), to insure that they are given a meaningful opportunity to present 
their case. In assessing what process is due in this case, substantial 
weight must be given to the good-faith judgments of the individuals 
charged by Congress with tlie administration of the social welfare system 
that the procedures they have provided assure fair consideration of the 
entitlement claims of individuals. See Arnett v. Kennedy, 416 U.S. , at 202 
^White, J., concurring and dissenting in part). This is especially so 
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where^ as here, the prescribed procedures not only provide the claimant 
with ah effective process for asserting his claim prior to any administra- 
tive action, but also assure a right to ah evidentiary hearing, as well as to 
subseqiienrjudicial review, before the denial of his claim becomes final. 

CL Boddie v. Connecticut, m H.S. 371, 378 (1971). 

We conclude that an evidentiary hearing is not required prior to the 
termination of disability benefits and that the present administrative 
procedures fully comport with due process. 

The judgment of the Court of Appeals, is 



SECTIONS 402(d) and 413(b) (30 U.S.C. 902(d) and 923(b))— 
FEDERAL COAL MINE HEALTH AND SAFETY ACT OF 1969 
AS AMENDED— CLAIM FOR BLACK LUNG BENEFITS- 
SERVICES BY MINER AS "EMPLOYEE" PREREQUISITE FOR 
ELIGIBILITY 

20 CFR 410.110, 410.201; and 410.214 SSR 76-24c 

Johnson V. Weinberger, U.S.D.C., S.D., West Virginia, Civil No. 73-268 



Where claimant who worked in a chemical plant as a crusher operator 
preparing coal for chemical process, filed an applicatiori for benefits under the 
Federal Coal Mine Health and Safety Act of 1969. as amended, and was found 
to have pneumoconiosis, held, he is not entitled to Black Lung benefits 
because he was neither a coal miner nor an eniployee in a coal mine. 

Knapp, District Judge: 

This is an action under Section 205(g) of the Social Security Act, 42 
U.S.C.A. §405(g) and Section 413(b) of the Federal Coal Mine Health and 
Safety Act of 1969, as amended, 30 U.S.C.A. §923(b), to review a final 
decision of the Secretary of Health, Education and Welfare, which denied 
plaintiffs application for Black Lung benefits. This action is pending 
upon motions for summary judgment filed by both plaintiff and defendant 
pursuant to Rule 56(b), Federal Rules of Civil Procedure. 

Plaintiff herein filed an application for benefits under the Federal Coal 
Mine Health and Safety Act of 1969 on April 1, 1971, alleging inability to 
work because of pneumoconiosis. On April 25, 1973, the Administrative 
Law Judge held that plaintiff was not entitled to benefits because he did 
not meet the definition "coal miner" as required by the A ct. The Appeals 
Council affirmed the findings of the Hearing Examiner in a letter dated 
July 20, 1973. The plaintiff filed this action on September 13, 1973, 
seeking a reyiew and reversal of the aforesaid decision. 

The sole question before the Court for determination of this action is 



Reversed. 



Services by Miner 
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whether the Secretary's decision is supported by substantial evidence. 
That decision was based upon the Secretary's conclusion that plaintiff, 
while found to have the ailment complained of,,^was not entitled to black 
lung^benefils-because he-never-had-an employer-employee relationship 
with any coal mine owner or operator and never was a coal miner in any of 
the nation's coal mines. Accordingly, it was the Secretary's decision that 
his pneumoconiosis did not arise out of coal mine employment. It is 
plaintiffs contention that the statute for black lung benefits is a remedial 
statute and therefore claimant is entitled to a liberal interpretation of the 
facts and the law. 

Plaintiff worked for the Barium Reduction Corporation, a chemical 
plant which used coal mixe \ with other ores to produce its products. He 
was, a member of the United Mine Workers Union, known as District 50. 
The chemical plant owned its own coal mine and the coal was mixed and 
shipped to the plant in South Charleston where plaintiff was employed. 
There, it was dried and pulverized to mix with other ores and then fed into 
the plant. Plaintiff operated a crusher which fed the pulverized coal into a 
conveyor belt that carried the coal through an underground tunnel into 
the plant. 

In determining whether plaintiffs employment, as hereinbefore de- 
scribed, comes within the coverage of the Black Lung Act, an interpreta- 
tion of the following provisions is necessary: 

20CFR y 10.201 Conditions of entitlement; miner. 
An individual is entitled to benefits if such individual: 

(a) Is a miner (see §410.110(j); and 

(b) Is totally disabled due to pneumoconiosis (see Subpart D of this part); 
and 

(c) Has filed a claim for benefits in accordance with the provisions of 
§§410.220-410.234. 

20 CFR yiO.UO General definitions and use of terms. 

For purposes of this part, except where the context clearly indicates other- 
wise, the following definitions apply: 
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(h) '^Coal mine" means an area of land and all structures, facilities, 
machinery, tools, equipment, shafts, slopes, tunnels, excavations, and other 
property, real or personal, placed upon, under, or above the surface of such 
land by any person, used in, or to be used in, or resulting from, the work of 
extracting in such area bituminous coal, lignite, or anthracite from its natural 
deposits in the earth by any means or method, and the work of preparing the 
coal so extracted, and includes custom coal preparation facilities. (Emphasis 
supplied) 



* * * * 



(j) "Miner" or **coal miner" means any individual who is working or has 
worked as an employee in a coal mine, performing functions in extracting the 
coal or preparing the coal so extracted. 

* * * * 

20 CFR y 10.214 'Total disability" defined. 

(a) A miner shall be considered totally disabled due to pneumonoconiosis if: 

(1) His pneumoconiosis prevents him from engaging in gainful work in the 
immediate area of his residence requiring the skills and abilities comparable 
to those of any work in a mine or mines in which he previously engaged with 
some regularity and over a substantial period of time (that is, "comparable 
and gainful work"; sec §§410.424-410.426) and 

(2) His impairment can be expected to result in death, or has lasted or can 
be expected to lest for a continuous period of not less than 12 months. 
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The Court having reviewed the evidence, concludes the Secretary's 
decision is supported by substantial evidence. Plaintiffs respriatory ail- 
ment was caused by his exposure to silicon-dioxide while working at a 
chemical plant where coal dust was a factor in processing. TKis work was 
separate and apart from actual coal mine work. While the chemical plant 
may own^coal mines, plaintiff never went into any of these mines. As 
hereinbefore noted, he worked as a crusher operator at the chemical 
plant shovelling both ore and coal into a crusher, crushing it and then 
sending it over a conveyor into the mill. He also unloaded three or so 
carloads of bug dust coal a week which was brought into the plant in the 
Virginia Railroad cars. He had this employment for approximately 30 
years. 

While there is no question that plaintiff worked in an atmosphere which 
was filled with coal dust, the work he performed was not the preparation 
of coal, as contemplated by the applicable law and regulations. "Prepara- 
tion of coal" relates to the preparation of coal brought ,out of the mine 
prior to its shipment and use in related commercial facilities. In the 
instant case, plaintiff did not prepare coal after extraction from the mine 
in order to ship it to a commercial use. He was, in fact, the employee-of a 
commercial user. His job was preparation of the coal for peculiar use of 
his employer. Barium Reduction Corporation. 

In any event, one of the requirements in addition to performing work of 
preparation of extracted coal was that the individual claiming black lung 
benefits be an employee of * a coal mine. 30 USC §902(d); 20 CER 
§410.110{j). Barium Reduction Corporation, plaintiffs employer, is a 
plant which produces chemicals. It is not under the broadest interpreta- 
tion of the word a coal mjne. Accordingly, while the Court sympathizes 
with plaintiff, it does not believe that plaintiff has demonstrated himself 
to be an employee covered by the Black Lung Benefits Act of 1972. It is 
for the-Congress to establish the limits of coverage and to correct any 
existing inequities in the Act. 

Inasmuch as there is substantial evidence to support the decision of the 
Secretary, his decision must be upheld. Wells v. Gardnefy 377 F. 2d 533 
(4th Cir. 1967). 

In accordance with the foregoing, it is hereby ORDERED an cl AD- 
JUDGED that defendant's motion for summary judgment be and the same 
is Hereby granted. 

All matters in this case in this court being concluded, the action shall 
be dismissed and retired from the docket. 

Let the Clerk mail certified copies of this Memorandum Order to all 
counsel of record. 
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Definition of Miner 



SECTION 402(d) (30 USC 902(d)>-BLACK LUNG BENEFITS- 
DEFINITION OF mineRtt-owner of close corporation 



An individual claiming black lung benefits had formed a close corporation 
which engaged in the general business of coal mining. He was the principal 
stockholder of the corporation and performed services for it in all capacitix^s 
from president to laborer in the mines. HELD, since the sole stockholder of a 
close corporation may be considered to be an employee of the corporation, 
services which the claimant performed for the subject corporation established 
that he was an employee of such corporation and therefore a "miner** within 
the meaning of section 402(d) of. the Federal Coal Mine Health and Safety Act 
of 1969, as amended. 



The general issue before the Appeals Council is whether the claimant 
is entitled to black lung benefits. The specific issue is whether he is a 
"miner" as defined in section 402(d) of the Federal Coal Mine Health and 
Safety Act: )f 1969, as amended. 

The cJaimant filed an application for black lung benefits on February 
16, 1970. That claim has been heretofore denied on the basis that the 
claimant is not a "miner" within the meaning of section 402(d) of the Act* 
as amended, since all of his work in cod mines has been performed as a 
self-employed individual rather than as an "employee". 

Section 402(d) of the Federal Coal Mine Health and Safety Act of 1969, 
as amended, provides that the term "miner" means any individual who is 
or w^as employed in a coal mine. 

Section 410.110 of Social Security Administration Regulations No. 10 
provides definitions of terms used in the Act: 

Subsection (h) provides, in pertinent part, that the term "coal mine" means 
an area of land used for the extraction of bituminous coal, lignite, or anthra- 
cite from its natural deposits in the earth and the work of preparing the coal so 
extracted. 

Subsection (m) provides that the term "employee" means an individual in a 
legal relationship (between the person for whom he performs services and 
himself) of employer and employee under the usual common-law- rules. Sec- 
ti6ns (1) and (2) of subsection (m) provide as follows; 

"(1) Generally, such relationship exists when the person for whom ser- 
vices are performed has the right to control and direct the individual who 
performs the services, not only as to the result to be accomplished by the 
work but also as to the means by which that result is accomplished; that is, 
an employee is subject to the will and control of the employer not only as to 
what shall be done but how it is done. In this connection, it is not necessary 
that the employer actually direct or control the manner in which the ser- 



^ The actual language of the statute and regulation is ^employee in a coal mine' (emphasis 
added). Thus, the Administration requires that a claimant be an employee and work in a 
coal mine, but does not require that he be an employee of a coal mine operator. Further, 
since the law, as amended, extends coverage to miners of surface and strip coal mining 
operations (in addition to miners who work on, at or below the surface of underground coal 
mines),' ♦he preposition "in" also includes employees who work at or on the surface of coal 
Q mines. (Editor's note.) 



20 CFR 410.110(h), Q), and (m) 
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vices are performed; it is sufficient if he has the right to do so. The right to 
discharge is also an important factor indicating that the person possessing 
that right is an employer. Other factors characteristic of an employer, but 
not-nece»8aiily-prewnt-in-every-case, are4heJunii8Tiing-of tools and the 
furnishing of a place to work to the individual who, performs the services. In 
general, iLan individual is subject to the control or direction of another 
merely as to the resuh'to be accomplished by the work and not as to the 
means and methods for accomplishing the result, he is an independent 
contractor. An individual performing services as an independent contractor 
is notas to such services an employee.under the usual common-law rulea» 
(2) Whether the relationship of employer and employee exists under the 
usual common-law-rules will in idoubtfuL cases be determined upon an 
examination of the particular facts of each case." 

According to the claimant's testimony, he first became connected with 
the coal mining industry in 1945 hauling coal for various firms as a 
self-employed truck driver. On March 20, 1951, the record shows that he 
formed a corporation, known as The XYZ Trucking Company, whose 
principal business activity was hauling coal. In addition, he performed 
these same services for the ABC Coal Company during the first six 
months of 1952. An itemized statement of earnings reported to his social 
siecurity record indicates that the ABC Coal Company reported wages to 
that record in the first two quarters of 1952 and that The XYZ Trucking 
Company reported earnings to his record on a regular basis from 1953 
through 1962 and again in the last quarter of 1970. 

Witlurespect to the above employers, the Appeals Council is of the 
opinion and so finds that the claimant's services in their employ did not 
constitute those of a "miner" within the meaning of section 402(d) of the 
Act, as amended. Section 410.110(j) of the Social Security Regulations 
No. 10 provides that the term "miner" means an individual who is 
working or has worked as an employee in a coaj mine, performing func- 
tions in extractin^the coal or preparing the coal so extracted. Insomuch 
as the claimant's services for The XYZ Trucking Company and the ABC 
Coal Company consisted of hauling coal after its extraction and prepara- 
tion, such services would not qualify him as a "miner" wi;hin the mean- 
ing of the above cited section. 

The record shows that on July 24, 1958, the claimant formed a corpora- 
tion known as RST Coal Company, of which he was the principal stock- 
holder. According to the Certificate of Incorporation, that corporation 
was formed in part, for the foUowingjreasons: 

**To purchase, lease or otherwise acquire, own and hold coal lands, land, real 
estate, minerals, timber and timber lands in the State and elsewhere; to open, 
operate and have coal mines and to mine coal by any method or means 
including deep mining, strip mining and auger mining in the State and 
elsewhere, and dispose of the products of such mines and such mining 
operations either at wholesale or retail and to conduct and carry on the general 
business of coal mining by any method or means and to do any and all things 
pertinent thereto, including the right to mine coal and operate coal mines for 
persons, firms and corporations ♦ ♦ ♦ 

The claimant testified that RST Coal Company was engaged in strip 
mining operation. 

It is permissible to find, under the usual common-law rules, that the 
owner of a close corporation is an 'employee.* The corporation has the 
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legal status of a person. 1, Fletcher Cyc Corp (Perm. Ed.) §7. Generally, 
the corporation is considered the employer, not its stockholders. Ibid, 
§§14,25. The corporation is an entity distinct from its members even if 
only one person owns the entire capital stock. *A sole owner and his 
corporation are distinct and separate legal entities and must be so 
treated. Ibid, §25,1. Thus, a sole stockholder employed by the corpora- 
tion would be controlled and directed by the corporate person, not him- 
self. Even if a person is the sole owner of a corporation, he may occupy a 
dual capacity as.an executive officer and an employee of the company. 2. 
Fletcher Cyc Corp (Peim Ed) §266. For purposes of workmen's compensa- 
tion acts, stockholders, directors and officers of corporations are not 
precluded from being considered employees of the company if otherwise 
serving in an employee capacity. Ibid.. ^266.1 Thus, assuming State law 
requirements have been adhered to with respect to corporate structure 
and operating procedures (i.e., a bona fide corporation exists) and an 
otherwise bona-fide employment relationship under the common-law 
rules exists between the individual and the corporation, a sole stockhol- 
der may be considered an *e m ploy ee' for purposes of the Act and regula- 
tions." 

In the instant case, the claimant testified that he worked in every 
capacity for the RST Coal Company, from president of the corporation to 
the lowest Jabdr job of excavating coal. He testified that, whenever there 
was physical work to be performed, he worked alongside of the employee 
he hired, and that he generally performed office work only at night and on 
weekends. Accordingly, since the record shows that RST Coal Company 
was a bona-fide corporation and was operated as such by the claimant, 
the Appeals Council is of the opinion and so finds that a bbna-fide 
employment relationship under common-law rules existed between the 
claimant and the RST Coal Company; and, therefore, that the: services 
performed by the claimant in the employ of that corporation constituted 
those of a "miner" within the meaning of section 402(d) of the Act, as 
amended. The record shows that RST Coal Company reported wages to 
the claimant's social security earnings record continuously from October 
1, 1958 through December 31, 1961. This employment constitutes 3.25 
years of coal mine employment by the claimant. 

It is the decision of the Appeals Council that the claimant is a "miner" 
within the meaning of section 402(d) of the Federal Coal Mine HeaUh and 
Safety Act of 1969, as amended. 



Employment in Coke Yard 



SECTION 411 (30 U.S.C. 921)— FEDERAL COAL MINE HEALTH AND 
SAFETY ACT OF 1969-~BLACK LUNG BENEFITS— EMPLOYMENT 
IN A COKE YARD NOT APPURTENANT TO A COAL MINE 
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Small vs. Weinberger, U.S.D.C., W.D. Pa., Civ. No. 75-101 (8/25/75) 

Where claimants enliilemenl to black lung benefits depended on whether his 
employment in coke yards some distance from-the actual-coal mine constituted 
employment **in the Nation's Coal Mines", held. Regulations No. 10, section 
410.110, 20 C.F.R. §410.110 defines "coal mine** as the land, structures and 
machinery used in extraction and preparation of coal, and since thr coke yards 
in which claimant was employed did not involve extraction of coal and did not 
include coal preparation facilities appurtenant to the actual cotd mine, claimant 
was not employed in the Nation's Coal Mines, 

Snyder, District Judge: 

Plaintiffs complaint was filed on January 21, 1975, and constitutes an 
appeal from the decision of the Secretary of the United States Department 
of Health, Education and Welfare,- holding that plaintiff was not entitled 
to black lung benefits under the Federal Coal Mine Health and Safety Act, 
30 U.S.C. Section 921. Oral argument was set for May 9, 1975, but was 
canceled upon motion of counsel for the defendant, consented to by counsel 
for plaintiff. 

The review of the record in tlie present action is somewhat difficult 
because the administrative law judge failed to make any findings on whether 
plaintiff has pneumoconiosis and, if so, whether he is totally disabled by 
pneumoconiosis. The findings were: 

1. Tlie evidence of record does not establish ten years of coal mine 
employment. 

2. The claimant has failed to show that pneumoconiosis, if any, arose 
out of coal mine employment. 

Since the defendant's brief admits that the results of two pulmonary function 
studies, on July 19, 1972 and January 29, 1973 meet the criteria established 
under the interim adjudicatory rules for a presumption of total disability 
due to pneumoconiosis,^ and since the administrative law judge did not 
find that plaintiff was not totally disabled due to pneumoconiosis, it must 
b^ 8%umed that plaintiff is totally disabled due to pneumoconiosis, and the 
oiily question is whether there is substantial evidence to support the Secre- 
tary's findings that plaintiff did not establish the ten years of coal mine 
employment which would entitle him to the presumption, and that plaintiffs 
pneumoconiosis did not arise out of his coal mine employment. 

The first relevant regulation is contained in the interim adjudicatory 
niles, 20 C.F.R. Section 410.490(b) (3) : 

(3) With respect to a miner who meets the medical requirements in «ub« 
paragraph (i) (ii) of this paragraph [which plaintiff does], he will be presumed 
to be totally disabled due to pneumoconiosis arising out of coal mine employ, 
ment ... if he has at least 10 years of tlie requisite coal mine employment, 
[emphasis addcdl 

The regulations further provide, 20 C.F.R,: 

Section 410.416 Determining origin of pcnumoconiosis, including statutory pre* 
sumption. 

(a) If a miner was employed for 10 or more years in the Nation's coal mines, 
and is suffering or suffered from pcnumoconiosis, it will be presumed, in the 
absence of persuasive evidence to the contrary, that the pneumoconiosis arose 
out of such employment.* 

(b) In-any other case, a miner who is suffering or suffered from pneumocon- 



^20 C.F.R. Section 410.490(b) (1) (ii). 
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iosis, must submit the evidence necessary to establish that the pneumoconiosis 
arose out of employment in the Nation's coal mines. (See §§410.110 Xh), (i), 
(j), (k), (l).and (m). 



The other relevant regulations are the following: 



20C.F.R. Section 410.110 



(h) 'Coal mine means an area of land and all structures, facilities, ma* 
chinery, tools, equipment, shafts, slopes, tunnels, excavations, and other prop* 
erty, real or personal, placed upon, under, or above the surface of such land 
by any person, iised in, or to be used in, or resulting from, the work of ex- 
tracting in such area bituminous coal, lignite, or anthracite from its natural 
deposits in the earth by any means or method, and the work of preparing the 
coal so extracted) and includes custom coal preparation facilities. 

(i) 'Underground coalmine' means a coal mine in which the earth and other 
materials which lie above the natural deposit of coal (overburden) is not 
removed in mining. In additioh td the natural deposits of coal in the earth, 
the underground mine includes all land, buildings and equipment appurtenant 
thereto. 

(j) 'Miner* or *coal miner* means any individual who is working or has worked 
as an -employee in a coal mine, performing functions in extracting the coal 
or preparing the ccal so extracted, (emphasis added) 

While plaintiffs testimony during the hearing was somewhat vague, he 
' testified that he had worked at various different mines as an underground 
coal mine operator* for about SYq to 4, or 5 to SY^ years; that he had 
worked at various different non n^ining jobs, such as casting iron, from 
1937 until 1948; and that he had worked in various coke yards from 1925 
to 1928 and from 1948 until 1951. He then worked at odd jobs unrelated 
to mining, such as construction labor, from 1951 to 1971, when he retired. 

Plaintiff asserts that his employment in the coke yards should be con- 
sidered employment "in the Nation's coal mines" to qualify him for the 
presumptions contained in 30 U.S.C. Section 921fc)(l); 20 C.F.R. 
410.4S6(a) ; and 2Q C.F.R. 410.490(b) (1) (ii). Defendant asserts that plain- 
tiflTs work in the coke operation is not cool mine employment within the 
meaning of the Act since it does not involve the "extraction or processing 
of coal." Neither party cites any cases and plaintiff cites only subdivisions 
(h), (i), and (j) of 20'C.F.R. Section 410.110. While it appears clear that 
plaintiffs work in the coke yard did not involve the ''extraction" of coal, it 
is not clear whether it would be included under "custom coal preparation 
facilities," as mentioned in subdivision (h). While this phrase does not 
appear to have been explained, subdivisions (h) and (i) appear intended 
to include only the land, buildings, and equipment appurtenant to the 
actual coal mine. During the hearing plaintiff testified that the coal was 
hauled some distance from the mines to the coke yards. When he worked 
at one coke yard the coal was hauled from 10 or 12 miles away. When 
he was working at another coke yard the coal was hauled from different 
places. Therefore, plaintiff's employment in the coke yards was a step re« 
moved from the actual mining operations. Smce Congress has not clearly 
included employment in coke yards as satisfying the requirement for coal 
mine employment, it does not appear that plaintiff is entitled to the presump* 
tions available to miners with 10 years of coal mine employment. Further, 



'This regulation follows the requirements of the Act^ 30 U.S.C. Section 921(c) (1). 
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since plaintiff- asserts only that he is entitled to the presumptions and does 
not assert.that he has established by other evidence that his pneumoconiosis 
arose out of employment in die Nation's coal mines, defendant's Motion 
for Summary Judgment is grantee and the decision of the Secretary, denying 
plaintiff black lung benefits, is affirmed. 



SECTIONS 412(a) (5) (SO U.S.G. 922(a) (5))— FEDERAL COAL MINE 
HEALTH AND SAFETY ACT of 1969, AS AMENDED— BLACK LUNG 
BENEFITS— CONDITIONS OF ENTITLEMENT— PARENTS BENEFITS 



EmekU v. Weinberger, U.S.D.C., M.D. Pa., No. 74-801 (2/27/76) 



At the time of his death due to pneumoconiosis, a miner was survived by a 
parent who was living in a household with him for one year preceding his 
death. He was not survived by a- widow or children. Although the parent re« 
ccived most of her support from the miner, she was not totally dependent iipon 
him. Held, the surviving parent is not entitled to benefits because she must 
have been wholly dependent on the miner for her support in accordance with 
section 412(a) (5) of the Federal Coal Mine Health and Safety Act of 1969, 
as amended. 

Nealon, U.S. District Judge: 

The record in this action has been reviewed, pursuant to 42 U.S.C.A. 
§ 405(g), to determine whether there is substantial evidence to support the 
Secretary's decision denying plaintiffs claim as the dependent mother of a 
miner for "black lung*' benefits pursuant to the Federal Coal Mine Health 
and Safety Act of 1969, as amended, 30 U.S.CA. § 901, et seq. 

The miner, Bernard Emelett, died in 1%8, at age 55. (TR. 20, 51). The 
Secretary does not dispute that plaintiff was the mother of the insured, that 
she was living in a household with him for one year immediately precedirig 
his death, that the miner was not survived by a widow or children, and that 
his death was due to pneumoconiosis (Def. Br., p. 7). The only issue is 
.whether the plaintiff was totally dependent on the miner for her support 
during the one year period preceding his death. 

The record indicates that in the 12 month period prior to the miner's 
death, the plaintiff and the deceased miner lived in a home owned by 
plaintiff; that the miner had Social Security, State Workmen's Compensation 
and bank account interest income totalling $2,550.60 during that period; 
that plaintiff had Social Security and bank account interest income of 
$708.00 during' that same period; and that these funds, totalling $3,258.60, 
were pooled for their mutual support. (TR. 87). 

Plaintiff testified that the miner always turned over his entire pay, and 
O }T his entire benefits, 'to plaintiff and she would disburse these fuods 



Conditions o£ Entitlement 



20 CFR 410.214, 410.380, and 410.395(h) 
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for.'.dieir support. (TR. 21-22^ 31-32). Plaintiff does not dispute that she 
used her own income for their mutual support. Indeed, the record indicates 
' tifat plaintiff owned the house in which she and the miner resided during 
the- 12 months prior to the miner's death (TR. 27, 81) ; that of the income 
she and her son received during that period, none was saved (TR* 81r82) ; 
and in her application, plaintiff admitted that she was "receiving over one 
half of my support from him but not all." (TR. 39) . Instead, plaintiff 
argues that the "black lung" act should be liberally construed in favor of 
including under its coverage someone like plaintiff whose own income would 
be insufficient to maintain her. Plaintiff argues that the Secretary's interpre- 
tation of the Act, i.e., requiring a showing of "total dependency," would 
preclude one from receiving benefits where one received even an insignificant 
contribution of support from a person other than the miner. Plaintiff admits 
that:she:has no authority to support her contentions. (PI. Br., pp. 4-^). 

The provision permitting parents to qualify for benefits was added to the 
Act >by-the 1972 amendments^ The Senate bill leading to the amendments 
permitted dependent parents, if there was no surviving widow or child, or 
dependent brothers and sisters, if there was no surviving dependent parent, 
to suCGjeed to^ miner's benefits provided that.the parent, brothers or sisters; 
received at least one half of their support from the miner for at least a one 
year period prior to his death. The House bill contained no eligibility 
provisions for such persons. The House receded "with an amendment that 
provided that in order to qualify for benefits, parents, brothers and sisters 
must have been wholly dependent on the miner, and must have resided in 
the miner's household for one year prior to the miner's death." (Emphasis 
supplied). Conference Report 92-104S, U.S; Code Cong. & Adm. News, 92nd 
Cong., 2nd Session, 1972, p. 2338. The amendment, as enacted, defined "de- 
pendency" as meaning a total dependency of the parent, brother or sister. 
30 U.S.C.A. § 922(a) (5) (2). The regulations-follow this mandate. Social 
Security Regulations §§410.214, 410.380 and 410.395(h), 20 CFR. Since 
the record establishes that plaintiff was not "wholly" or "totally" dependent 
on the miner during the period in question, the Secretary's decision is 
supported by substantial evidence. 



Accidental Death of Miner 



SECTION 401 and 402(f) (30 U.S.C. 901 and 902(f) )—BIACK LUNG 
BENEFITS— DEATH OF MINER DUE TO ACCIDENT— MINER REGU- 
LARLY AND GAINFULLY EMPLOYED 

20 CFR 410.210, 410.414(b) , 410.418, and 410.462 SSR <6-36c 

Felthager v. Weinberger, USCA, 10th Cir., No. 75--1183 (2/6/76) 

The miner worked for over 44 years in underground coal mines. At the time 
of his death in 1965» he was employed in a supervisory capacity as an assistant 
foreman in a coal mine, a position which he had held for 15 years. His death 
O oeeurred when, exhausted from shortness of breath, he sat down on the shuttle 
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car tracks and was run over by a shuttle car. His widow apj>Med for black 
lung benefits under 30 U.S.C. § 901 ct seq., claiming that the miner was totally 
disabled due lo pneumoconiosis at the time of his death. HM, the fact of em- 
ployment at the time of death does not preclude a finding: of total disability, 
if, for example, the employment is sporadic or "make-work": However, since 
here the miner, at the time of his death, was performing his usual supervisory 
work and such work was of a substantial nature, the evidence is sufficient to 
support a finding by the^Secrecary that the miner was not totally disabled due to 
pneumoconiosis. 

Hill, Circuit Judge: 

This is another of Hhe many recent cases in 'vhich the survivor of a 
deceased coal miner has sought judicial review of the denial of "Black 
Lung Benefits" r)ro\'i^ed in, 30 U.S.C. § 901 et seq. Appellant, Marie L. 
Felthager, is the wido\^bf Joseph Fellhager who died in 1965 after working 
over 44 years in underground coal mines. A hearing, before an administrf* 
live law judge resulted in a determination that appellant was entitled to 
benefits. On its own motion, the Appeals Council of the Social Security 
Administration reviewed the claim and denied benefts. This became the 
decision of ihe Secret ary and appellant properly sought judicial review 
under 42 U.S.C. § 465(g). The district court found the Secretary's decision 
was supported by substantial evidence and granted sumniarji^ judgment in^ 
favor of appellee. 

Appellant meets all the personal eligibility requirements for a widow 
seeking benefits as slated in 20 C.F.R. § 410.210. The issues in this appeal 
concern whether she has proved the additional requirement that the deceased 
miner either (a) died of pneumoconiosis (black lung) or (b) was totally 
disabled due to pneumoconiosis at the time of his death. Benefits were 
denied on the grounds she had proved neither alternative. If the Secretary's 
decision is supported by substantial evidence, we must affirm the judgment. 
42 U.S:C. § 405(g) ; Richardson v. Perales, 402 U.S. 389 (1971). 

Proving death or total disability due to pneumoconiosis is nor »-asy. To 
aid claimants with their difficult burden of proof, several presumptions 
have been included in the statutes and regulations. In this case, however, we 
are primarily concerned with only one of these presumptions. Appellant 
could not produce the medical evidi^nce necessary to raise any of the pre- 
sumptions contained in 20 C.F.R. §§ 410.418, 410.458, and 410.490. Neither 
could she establish the presumption of death due to pneumoconiosis under 
20 C.F.R. §410.462 because the miner's death was not "medicahy 
ascribed" to a chronic lung disease.* If appellant is to prevail it must be 
under the standards of 20 C.F.R. § 410.414 or § 410.454. 

Section 410.414(b) provides: 

(1) Even though the existence of pneumoconiosis is not established as provided 
in par«^raph (a) of this section [x*ray, biopsy or autopsy]* if other evidence 



^Appellant argues the deceased's respirahle disease sliould be considered the "proxi- 
mi.te cause*' of the deceased's accidental death. We do not believe § 410.462 allows 
speculation in problems of remote causation. When respirahle disease is not an imme* 
diate cause of death, a claimant must establish an entitlement to benefits under alterna* 
live provisions of the regulations. See Farmer v. Weinberger, 519 F.2d 627 (6th Cir. 
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demonstrates the existence of a, totally disabling chronic respiratory or pulmonary 
impairment . ... , it may be presumed, in the absence of evidenco to the con. 
trary . . . , that a miner is lolally disabled due to pneumoconiosis at the time of 
his death. ^ 

Section 410.454(b) raises the same presumption relative to finding the 
miner's death was due to pneumoconiosis .= Both sections provide the pre- 
sumption **may be rebutted only if it is established that the miner did not 
have pneumoconiosis." 

>T ) Secretary found the evidence established that the deceased did not 
have pneumoconiosis and that he did not have any totally disabling respira- 
tory impairment. We doubt whether there is substantial evidence establishing 
that the deceased did not have pneumoconiosis. However, we must affirm 
the judgment on the basis of the evidence of total disability. Because appel- 
lant has.not shown the deceased was totally disabled due to chronic respira- 
tory impairment, the presumption that the impairuaent was pneumoconiosis 
does not arise. 

Appellant's husband died on July 28, 1965, one day-before his sixty-first 
birthday. While working at his job as an assistant foreman at the Allen 
Mine In Weston, Colorado, the deceased became so exhausted from short- 
ness of breath that he had to sit down^ He sat on the shuttle car tracks 
and was run over By the carVTlFdied alew hours later. The death cer- 
tificate Uisted the immediate cause of: death as a compound fracture of the 
left leg, fractured pelvis, and pulmonary edema. 

There is no doubt the deceased miner suffered from severe respiratory 
impairment, beginning about 15 years before his death and growing con- 
tinuously worse, especially during the last five years of his life. There was 
evidence from the deceased's wife and 12 of his co-workers that he suffered 
extreme breathing difficulties and coughed a lot; occasionally he would 
cough up phlegm with black streaks in it. Four doctors who had examined 
the deceased during-his life had all concluded he had severe respiratory 
impairment which was possibly black lung or pneumoconiosis. One of them 
stated the deceased had black lung "without question." 

The evidence the deceased did not have pneumoconiosis came from two 
doctors who examined an apparently inconclusive autopsy and found "there 
is no anatomic evidence of blacklung." One of them added "From this infor- 
mation, this patient did not have 'black lung' disease" (emphasis added). 
Neither doctor for the Secretary based his opinion oh actual examination 
of the deceased. As we stated before, we do not decide the issue, but we 
doubt whether this could be considered substantial evidence establishing the 
nonexistence of pneumoconiosis. See Martin v. Secretary of Department of 
Health, Education & Welfare, 492 F.2d 905 (4th Cir. 1974) ; Landess v. 
Weinberger, 490 F.2d 1387 (8th Cir. 1974). 

Concerning the issue of total disability, the evidence shows the deceased 
continued to work as an assistant mine foreman until his death. He had 
held the same position for 15 years, but had previously done all types of 
mine work. Although his duties consisted primarily of walking around the 
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*The presumption applies when the miner has been employed in the Nation's under- 
ground coal mines for 15 or more years, 20 C.F.R. §§ 410.4W(b) (3) and 410.454(b) (3). 
That, is not in issue in this case since it is undisputed the deceased miner had worked 
in coal mines at least 44 years. Jt X 0 
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mine supervising other miners, he could do that only with great difficulty. 
He could not walk from one work site to another to check on the crews 
without stopping to rest and catch his breath. On one occasion he collapsed 
« in the mine because he could not get his breath. On another occasion he 
passed out while attempting to mow his lawn. He had been advised by his 
doctor and his family to quit working in the mines. In spite of this, he 
kept wording regularly because of financial need and because of his desire 
to reap full retirement benefits by working until the usual retirement age. 
At the time of his death there were no Social Security benefits for black lung 
disability. 

Whether this evidence establishes total disability must be determined 
under the definition contained in 30 U.S.C. § 902(f). 

The term "total disability" has the meaning given it by regulations of 
the Secretary of Health, Education, and Welfare, except that such regula- 
tions shall provide that a miner shall be considered totally disabled ivhen 
pneumoconiosis prevents him from engaging in gainful employment re* 
quiring the skills and abilities comparable to those of any employment in a 
mine or mines in which he previously engaged with some regularity Mnd 
over a substantial period of time .... (emphasis added). 

The Secretary's regulations in 20 C.F.R. § 410.412(b) are in substantially^ 

identical terms. 

Appellant would phrase the issue before us as follows: Can a miner be 
"totally disabled due to pneumoconiosis" as defined in the Act and regula- 
tions if he was employed in the mines at the t^me of his death? Appellant's 
question must be answered affirmatively, but that does not mean she is 
entitled to benefits on the basis of the evidence in this case. Under the 
statutory definition, the mere fact of employment does not preclude a finding 
of total disability. The circumstances of the employment may be consistent 
with a finding of total disability. Social Security Ruling 73-36 stated that a 
miner could be totally disabled and still be employed if the employment was 
characterized by "sporadic work, poor performance and marginal earnings." 
Ruling 73-36 has been followed in subsequent cases. E.g., Farmer v. Wein- 
berger, 519 F.2d 627 (6th Cir. 1975) ; Tibbs v. Weinberger, 401 F. Supp. 
1139 (E.D. Ky. 1975). In additio::, other cases have recognized a miner 
may have been employed and yet totally disabled due to pneumoconiosis 
if his job was a "make-work" position. Lawson v. Weinberger, 401 F. Supp. 
403 (W.D. Va. 1975) ; Rowe v. Weinberger, 400 F. Supp. 981 (W.D. Va. 
1975). In such circumstances a miner may have been given a job through 
the courtesy of the management even though he was no longer able to do 
work comparable to his usual mine employment. 

Some cases similar to the one at bar have been remanded with directions 
for the administrative law judge to determine what tlie decedent's work 
performance actually was. Corridoni v. Weinberger, 402 F. Supp. 983 (M.D. 
Pa. 1975) ; Rowe v. Weinberger, supra; Dellosa v. Weinberger, 386 F. Supp. 
1122 (E.D. Pa. 1974). In these cases the court found inadequate investi* 
gation and consideration by the administrative law judge of the circunv 
stances of the deceased's employment. Appellant has not argued, however, 
that the factual inquiry was inadequate in this case, or that her late hus- 
band's employment would in fact satisfy either condition in which a miner 
^ ly be employed and yet be totally disabled (kie^to^pneumoconiosis. Nothing 
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in the evidence or the argument warrants an assumption on our part that 
"-appellant.cpuld show an entitlement to benefits under the above standards 
if we did remand.^ 

Appellant argues that by analogy to the facts in cases such as Tibbs and 
Dellosay supra, this case should be reversed because her husband was dis- 
abled by respiratory impairment to a greater extent than the deceased 
miner in either Tibbs or Dellosa. He certainly could not do the physical 
labor he had^ done in past years. Unlike the miners in Tibbs and DellosCy 
however, Mr, Felthager was an assistant foreman. Under the Act and our 
traditional concepts, disability is a subjective and individual condition. 
An impairment that, means total disability for one person may not mean 
total disability for another. The regulations specifically provide for the 
consideration of age, education, and experience in determining total disa- 
bility. 20 C.F.R. § 410.426. The facts in Lawson v, Weinberger, supra, are 
nearly identical to the present case. On this issue the court stated: 

There is no evidence of record to suggest that Mr. Lawson's last position of 
general mine foreman was of a **raake'shifl" ^riety. For almost a decade prior 
. ~-"'^^-*-)ijg^jjegjjlj-'Mi?"I:awson'^ar"empIoyed''i^ ty; . . . 

appears that Mr. Lawson held the position of g'^neral mine foreman because 
of ob^lPE^ qyalifications and s kills . The fact that the deceased may not 
have~been physically capable of. doing manual labor docs not alter the circum* 
stance that his "usual. work"nvas a supervisor. (401 F. Supp. at 405); 

We believe this statement applies equally to Mr. Felthager. 

Finally^ appellant argues it is contrary to legislative intent to deny, 
survivor's benefits when the deceased was totally disabled foi: all practical 
purposes, but through inordinate effort continued to work because of: 
jsconomic compulsion amounting to duress. Sho cites statements, to this: 
general effect made by congressmen during the hearings on the 1972 
amendments to the Act. She also cites congressional statements, made since 
the amendments became effective, which indicate some congressmen's dis- 
pleasure with the Secretary's harshness in administering the Act. 

The 1972 amendments were clearly intended to make it easier for claim- 
ants to obtain benefits. Congress was concerned because benefits were being 
denied in over 50. percent of all claims and in 72 percent of the claims in 
some states. 1972 U.S. Code Cong. & Admin. News 2307. However, when 
the amendments came to conference, it appears the House feared the Senate 
Bill's definition of total disability was^oo liberal. The final word on the 
subject of legislative intent is contained in the Conference Committee Report. 
On this issue it states: 

The -House receded on the understanding that under the Senate language it is 
not intended, that a miner be found to be totally disabled if he is in fact en* 
gagiiig in eubstantial work involving skills and abilities closely comparable to 
those of any mine employment in '^hich he previously engaged with some regu» 



*In cases similar to the present one, where "make»shift" or "sporadic** work was not 
a factor, the Secretary's finding that the deceased was not totally disabled has uni* 
formly been upheld. See Farmer v. Weinberger, 519 F.2d 627 (6th Cir. 1975) ; Lawson v. 
Weinberger, 401 F. Supp. 403 (W.D. Va. 1975) ; Cox v. Weinberger, 389 F. Supp. 268 
'(E.D. Tenn. 1975) ; Rainey v. Weinberger, 388 F. Supp. 1277 (E.D. Tenn. 1975) ; 
England v. Weinberger, 387 F. Supp. (S.D. W. Va. 1974) ; Statzer v. Weinberger, 383 
O ?: Supp. 1258 ( E.D. Ky. 1974) . 
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Urity and over a substantial period of lime . . . .* 

1972IJ.S.vCodc Cong. & Admin. News 2339. Based on language of 30 U.S.C. 
§ 902(f) and this statement of legislative intent, we cannot say it is contrary 
to the intent of Congress to deny benefits when the evidence shows the 
deccased'was effectively perfonaiing his usual work at the time of his death. 
'Farmer V. Weinberger, supra at 630^31. 

Under the facts of this case, the denial of benefits because the deceased 
was ^ployed may secin harsh.. But the fact-he was doing his usual work in 
the mines at the time of his death, if not conclusive, is at least ^substantial 
evidence in support of the S*»cretary*s finding the deceased was not totally 
disabled due to pneumoconiosis. This finding must be allowed to stand. 
AFHRMED. 



Annulment of Marriage 



SECTION 402(e) (3a U. S. C. 902 (e)) ^FEDERAL COAL MINE 
HEALTH AND SAFETYvACT OF 1969— BLACK LUNG BENEFITS- 
ANNULMENT OF MARRIAGE— VOID AB //V/r/0— VIRGINIA 

20 CFR 410.210 and 410.211 SSR 76-15 

The claimant was receiving monthly widow's benefits under the Black Lung 
program. These payments were terminated when she remarried. Subsequently 
this marriage was annulled by the Virginia Courts. The decree neither granted 
permanenl alimony nor r^erved the right to grant it in the future. Held, such 
annulment decree rendered the marriage void cr6 initio, and the claimant's el- 
igibility was reestablished from the month the decree was entered. 

A question has been raised as. to whether the claimant's remarriage was 
void ab initio under the law of Virginia. 

The facts are as follows: the monthly black lung benefits of the wage 
carner*8 widow were terminated because of her remarriage in Virginia. On 
December 10, 1974, the Circuit Court in Virginia, declared claimant*s mar- 
riagc; "now annulled on the grounds that complainant and defendant have 
not cohabited as man and wife, and that the aforesaid maniage has not 
been consummated.'' The decree neither granted permanent alimony nor 
reserved the right to the Court to grant permanent alimony in the future. 



^Although this statement certainly has some bearing on the issue before us, its im* 
portance should not be overestimated. The Confereiice Committee was not considering 
the same issue when it made the statement. Under the Act as originally passed in 1969, 
tot(d disability was defined under the terms of 42 U.S.C. 5 423(d)— 'Inability to engage 
in any substantial gainful activity.** The Senate Committee found this standard unrealistic 
as applied to coal miners because they were often unsuited for or unable to find work 
outside the mines. 1972 U.S. Code Cong. & Admin. News 2320-21. The Conference 
Committee statement of intent was in response to House questions which apparently 
concerned the effect of the new definition, relating the standard of disability specifically 
to mine work, or miners who quit work in the mines and applied for benefits, but did 
O \ fact find other comparable work. 
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No Virginia statute provides for annulment solely on the grounds stated 
in tho wmul^ decree. Cf section 20-45 of the Code of Virginia (1973 
Cum. Supp.) Moreover, while a court of equity may grant an annulment 
on non-statutory grounds, Pretlow v. Pretlow, 177 Va. 524, 14 S.E. 2d 381, 
387 (1941), courts cannot annul marriage in the absence of fraud, duress, 
or other improper elements affecting the marriage contract. Jacobs v. 
/aco65, 184 Va. 281, 35 S.E. ,2d 119, 126 (1945). To enter into a marriage 
contract: with a preconceived intention not to perform natural incidents of 
tke marriage: relation is fraud. Pretlow v. Pretlow^ supra. The allegation in 
the annulment decree may have been deemed sufficient to show that de* 
fendant never intended that the marriage be consummated and Uiereby 
perpetuated a fraud. Wc are unable to find any statutory provision dealing 
with the effective date of annulment decrees granted by courts of Virginia 
on non-statutory grounds. 

It seems unlikely that the grounds stated in the decree were intended to 
allege mental or physical incapacity to consunmiate the marriage— the only 
statutory ground to which the allegations contained in the degree would 

•be'rclevant---(Scc-scction-2(M5,-'Gode-of-Virginiar5wpra3)'*Reg^ 

wheUicr the grounds for claimant's annuhnent were statutory or non- 
,._„_^gtatutory,-the-marriage-=was.a-void<a6^w 

Supreme Court of Appeals ^of Virginia, in Jhe\Pretlow case,, supra^.a. mar- 
riage induced by fraud is voidable, and not void. In the absence of any 
statutory provisions or cases dealing with the effective date of annulments 
granted by the courts of Virginia on grounds of fraud, tlie effect of annul- 
ment of a voidable marriage is to destroy the marriage ab initio. Also, in 
PoweU v. Cekbrezze, 1 Unempl. Ins. Rep. 1115,055 (1962-1963 transfer 
binder), the court noted that Virginia is a common law state and has recog- 
nized the common law doctrine of "relation back," in which a marriage 
that is voidable for causes that the statutes do not cover is void at initio 
when annulled. 

_Jn„Eo«;eK,> the court held that the annulment of claimant's remarriage 
granted pursuant to section 20-45, Code of Virginia 1950,^ was effective 
ab initio upon issuance of the annulment decree and that claimant was ac- 
cordingly entitled to reinstatement of benefits terminated by the annulled 
remarriage. The court reached this holding despite the language of the 
statute, which is repeated in the statute as amended in 1964 tnd 1968: 

Marriages which are void from time so declared or from time o/ con- 
viction . . . shall ... be void from the time they shall be so declared 
by a decree of divorce or nullity, or from the time of the conviction of 
the parties 

The court held that the wording of a statute to the effect that a marriage 
may be void from the time declared by the decree does not change the 
common law doctrine of "relation back" and does not make the marriage in 

*Thi8 statutory provision was repealed by the Virginia legislature in 1975, Acts, 
1975, chapter 644, and was replaced by a new section 2(M5.1 (1975). The statutorv 
revision vould not change the analysis or the outcome of this Social Security Ruling 
under the given facts. 
^$e€n.lf supra. 
O * See D. Irsuprcu 
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question valid from the date it was contracted until the decree of nullity 
was entered. 

The Social Security Administration has taken the view that, except where 
the annulling court has the power to grant claimant permanent alimony in 
the annulment action, annulments granted pursuant to this and similar 
statutes should he considered operative ab initio, (See Social Security Rul- 
ing 65-19, CB 1965, P. 43.) 

ITius, whether the claimant's annulment was granted on statutory or non- 
statutory grounds, the marriage is void ab initio. Based upon Virginia 
authority, the reservation of power must he explicitly stated in the annul- 
ment decree. 

Since the decree neither granted permanent alimony nor reserved the 
right to the court to grant permanent alimony in the future, claimant's 
eligibility was reestablished from the month the decree was entered. 
Claimant's benefits may be reinstated, and claimant should not be required 
to reapply. 
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SECTIONS 401, 402, and 4X1 (30 U:S.C. 901, 902 and 921)— FEDERAL 
COAL MINE HEALTH AND SAFETY ACT OF 1969, AS AMENDED— 
BLACK LUNG BENEFITS— DISABILITY 



20 CFR 410.400 ff SSR 76-5c 

Long v. Weinberger, USDC, Pa., Civil Action No. 74-970 (3/25/75) 

Where plaintiff is receiving social security disability benefits for total dlsahility on 
account of several ailments, inchulinga pulmonary impairment and paralysis from a 
stroke, but does not suffer from a Respiratory or pulmonary impairment which, 
without consideration of his other impairments, would prevent him from returning 
to his former work in the coal mines, held plaintiff is not totally disabled due to 
pneumoconiosis. 

Weber, District Judge 
I. Recommendation 

It is recommended that defendant's Motion for Summary Judgment 
be granted and that the decision of the Secretary of the Department of 
Health, Education and Welfare, denying plaintiffs application for 
benefits under the Federal Coal Mine Health and Safety Act of 1969, as 
amended by the Black Lung Benefits Act of 1972, be affirmed. 
II. Report 

Plaintiffs complaint was filed on October 11, 1974, appealing the 
Secretary's denial of his application for black lung benefits. 

The plaintiff has been receiving Social Security disability benefits 
under the Social Security Act' for a disability beginning on July 6, 




» 42 U.S.C. Sections 423 and 416(i). 
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1969, and there is no qticstioii that he is totally disabled. The critical 
question in the present action is whether plaintiff is totally disabled due 
to pneumoconiosis which he acquired as a result of his employment as a 
miner in the coal mines of the nation.*^ While both the Social Security 
Act^ and the Federal Coal Mine Health and Safety Act of 1969, as 
amended by the Black Lung Benefits Act of 1972,-* award benefits for 
disabled workers, the standards for determining disability under the 
two acts are quite different. Basically, the question in cases brought 
under the Social Security Act is whether the person is unable to engage 
in "ony substanfial gainful activity by reason of any medically deter- 
minable physical or mental impairment which can be expected to result 
in death or which has lasted or can be expected to last for a continuous 
period of not less than 12 months." ^ The critical question in actions 
brought under the Federal Coal Mine Health and Safety Act is whether 
the miner is prevented from'continuing his gainful mining employment 
because of pneumoconiosis which arose out of, or in connection with^ 
his work in a coal mine.^ The Senate report ^ discusses the fact that the 
nation's miners suffered from several handicaps in sustaining their 
— — burden^of-provingtheirdisabilities-under-the-Social-Security-Act.Jhe 

Federal Coal Mine Heahh and Safety Act of 1969 was intended to 
„„_jpen^edy-thi8. -However^,^jusUa J'ew^years.after^enactment. of 1^ 

Congress found that miners who were in fact disabled were still being 
denied benefits because of their unique problems in producing medical 
evidence in support of their physical impairments resulting from 
- pneumoconiosis. One of these problems was that the chest x-ray or 
roentgenogram was an imperfect means of ascertaining the existence of 
pneumoconiosis.^ A negative x-ray was not positive proof of the absence 
of pneumoconi_osis. Autopsies performed after chest x-rays had been 
read negative for pneumoconiosis indicated an error of 25 percent in 
diagnosis.^ There was strong evidence that emphysema could cloud an 
x-ray to such an extent that the x-ray showed no concentrations of coal 
dust.'^ Further, the simple breathing test which measures only ventilat- 
ory capacity did not always adequately detect disabling respiratory or 
pulmonary impairment." Miners had difficulties securing complete 
medical records and other evidence of their disability,'^ and they also 
encountered special problems in obtaining gainful employment outside 
of coal mining in Appalachia.'^ Therefore, the Act as amended gives 
miners the benefit of certain presumptions as follow: 

1. If a miner who is suffering from pneumoconiosis \Hs employed 



*30 U.S.C. Section 921 
^ 42 I;.S.C. Section 423 
* 30 U.S.C. Section 921 



' ou u.a.^j. oeciion y^A. 

* 42 U.S.C. Section 423(tl) (1) (A); 42 U.S.C. Section 416(i) (1) (A) (Emphasis added). 
« Sec generally Senate Report, 1972 U.S. Code Cong, and Adm. News, 2305; and 30 U.S.C. 



Section 902(0 

» id, at 2313. 
»W. at 2314, 2316. 
'•/ci. at 2316. 
"W. at 2ai3, 2310. 
«W. at 2318. 

at 23.3. 116 
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in coal mines for ten.years or more, there is a rebuttable presumption 
that his pheumoconiosis arose out of such employment." Whether or 
not the miner is suffering from pneumoconiosis is determined under 
the regulations. The alternative waysior atliving miner to show that 
he is suffering from pneumoconiosis are to produce a chesV x-ray 
which meets the requiiements of '20 C.F.R. 410.428(a) (1) and (b) or 
a biopsy which meets the requirements of 20 C.F.R. 410.428(a) (3) 
and (c), or to establish, the existence of a totally disabling chronic 
respiratory or pulmonary impairment through, other relevant evi- 
dence such as blood gas studies, electrocardiogram, pulmonary func- 
tiyii studies, physical performance tests^ medical history, evidence 
submitted by the miner's physician, his spouse's affidavits, and other 
appropriate affidavits of persons with knowledge of his physical 
condition.*^ However, no claim for benefits filed on or before De- 
cember 31, 1973,* can be denied solely on the basis of a negative 
_ chest^rberitgenogram.*^ 

2. A miner who can produce an x-ray or biopsy report which 
satisfies the requirements of 30 U.S.C. Section 921(c) (3) is entitled to 
' ^ an -irrebuttable^'presumptiou ^that -lie Is Totallp^ableH'^ due^'tcT 
pneumoconiosis. 

— *3. -A miner-who'was-employed-in-an lindei^round coal mine for'-lS 
years or more-is entitled to a rebuttable presumption that he is totally 
disabled due to pneumoconiosis if he can produce a negative chest 
x-ray and other evidence demonstrates the existence of. a totally 
disabling respiratory or pulmonary impairment.*^ Under the regula- 
tions,^® the other evidence may be any of the following: the claimant's 
arterial oxygen tension is equal to or less than the specified values or 
he can show medical evidence of cor pulmonale with right-sided 
congestive failure;^* or the claimant suffers from an impairment 
which is medically the equivalent of an impairment listed in the 
appendix;^^ or the claimant produces the results of a ventilatory 
study which satisfies the requirements set forth in the regulations;^^ 
or the claimant produces the appropriate results from a physical 
performance test;^'* or the miner establishes the existence of a totally 
disabling chronic respiratory or pulmonary impairment through 



" 30 U.S.C. Section 921(c) (1). 

20 C.F.R. Section 410.414(a) (1). 
'•W. at(2). 
" 410.414(c). 

*Section 413(b) of the Act provides rhnt claims under Part B of the Act shall not be denied 
solely on the baais of a negative chest X*ray. The general ending date. for Part B claims is 
December 31, 1973. However, under section 414 of the Act, certain claims filed fctYer Dc- 
eember 31, 1973, are still claims under Part B. Thus, X-ray evidence in such elaims is also 
subject to the limitation. [ED.] 

'» 30 U.S.C. Section 921(e) (4). 

^ 20 C.F.R. Seetion 410.414(b). 

" The appendix following 20 C.F.R. 410.490 is incorporated in 20 C.F.R. 410.414(b) 
through Sections 410.422(e) and 410.424(a). 
« 20 C.F.R. 410.424(b). 
"20 C.F.R. 410.426(b). 
*^ 20 C.F.R. 410.426(e). 
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other relevant evidence as discussed under the first alternative dis- 
cussed above.^* 

4. Since plaintiff filed his claim before Jiily 1, 1973, he is also 
'entitled to the presumptions available under the Interim adjudicat- 
ory rules.^^ Under this regulation the x-ray must still meet the 
requirements of 20 C.F.R. 410.428 to establish the existence of 
pneumocbniosist However, it may also be established by ventilatory 
studies meeting values which are higher than those set forth at 20 
C.F.R. 410.426(b} if the miner was employed for at least ten years in 
underground or comparable coal mine employment. 

The question in the present case is not whether plaintiff can work — he 
clearly cannot. The question is whether he suffers from a respiratory or 
pulmonary impairment which, without consideration of his other impair* 
ments, would preyenthim from returning to his former work in the mines. 

The plaintiff was unable to come to his first hearing on May 4, 1972, 
because of his physical condition ^ but his attomey, Thomas A. Swope, 
was present and his wife, Sarah Long, and two of his former co-workers, 
_ _ ClarenceJRitchey.and.EredlStonJ)augh,jestifi^ behafrbefore Hear- 

ing Examiner Russell J. Blumenthal. 
- Mrs. I^n gtejUfied t h^at the plaintiff was born in 1907 and woidd be 65 on^ 
August 11, 1972 (Tr. 37). She did not know how far he had gone in school,^ 
although she knew he had not graduated (Tr. 38). Re had worked as an 
underground coal miner and had also worked in the machine shop (Tr. 39); 
She thought he had worked underground about 15 or 16 years. She thought 
he had last worked underground around 1938 and had stopped working 
completely in 1969 because he was always short-winded and taking spells 
and he had a stroke (Tr. 40). When he came out of the mines because "he 
couldn't, take it anymore" they sent him to school in Altoona for nine 
months so that he could work in the machine shop as a welder (Tr. 41). 
Toward the end of his work in the machine shop he had noticed thathe was. 
short-winded and could not even walk the length of the room. He could not 
(p down the cellar steps without having to sit down on the steps and rest. 
Sometimes he couldn't make it to the garage (Tr. 42). He coughed and 
choked and spit up phlegm all the time. It was "white-looking" and he had 
not noticed any blood in it (Tr. 43). At night he had to sleep propped up 
with several pillows. During the time when he was working, before he had 
the stroke, he had on one occasion slumped at his machine. The only 
problem she had noticed before his stroke was his trouble with his lungs. 
They had moved from a two-story house to one floor, on the recommenda- 
tion of Dr. Perkins, who was deceased at tlie time of the hearing (Tr. 44). 
The plaintiff had taken medication for his heart but she was not sure 
whether he had taken any forhis breathing. He once had to be given oxygen 



sometimes because he would start to pass out (Tr. 46). He would gag and 
choke and be unable to get his breath. 



» 20 C.F.R. 410.414(c). 
» 20 C.F.R. Section- 410.490. 
" 20 C.F.R. Section 410*490(1)) (3). 
His wife teitified he was paralyzed from a stroke (Tr. 43). 
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The plaintiff was hospitalized at Conemaugh Valley Hospital on four 
occasions^ he was in the Weaver Hospital twice in 1960, and he was 
transferred from the Mercy Hospital in Pittsburgh to St. Mary's Hospital 
ill-Pittsburgh. 

She testified that the plaintiff was unable to talk and that he coughs and 
chokes during the night. However, he could understand her sometimes (Tr. 



Another of plaintiffs witnesses was Clarence Ritchey, who testified he 
and the plaintiff had both worked in the C. A. Hughes Coal Company mine 
number two for six or eight years (Tr. 49). He did not know how long the 
plaintiff had continued to work there after he left in 1932. One of the 
plain tifrs jobs had been to take care of the generators. I» was a very dusty 
job (Tr, 50). 

Plaintiffs last witness was Fred Stombaugh, who testified he had known 
the plaintiff when he had worked in both the coal mines and the machine 
shop (Tr. 51). He thought plaintiff had worked in the coal mines for 16 
years or more. They had worked together in the machine shop for a year or 
more in 1959 or 1960. He had noticed that thej)laintiff was short of breath 
and short-winded (Tr. 52). "He was in awful bad shape." He frequently 
had fainting spells. Sometimes they would take him home from work, 
"^second fie anng wasTielH o^ TVIarcfiT^T^ T974, Before AdmimstraBve 
Law Judge Michael W. Ganzhorn. Plaintiff was again unable to attend 
because he was paralyzed from a stroke and was unable to speak (Tr. 56). 
Plaintiff was again represented by his attorney, Mr. Swope, and his wife; a 
former neighbor, Virginia Ritchie, and Fred Stombaugh testified in his 



Plaintiffs wife, Mrs. Sarah Long, stated that plaintiffs paralysis re- 
sulted from a stroke he had undergone on the operating table in Mercy 
Hospital, Pittsburgh, in 1969 (Tr. 56). She testified that a man from the 
union had said plaintiff had worked underground in the mines from 1927 
until sometime past 1938 (Tr. 59). When he was working in the mine he 
loaded dust, dug coal, and worked on the generators inside the mines. 
However, he had to come out of the mines because he was choking all the 
time and couldn't breathe (Tr. 60). He then went to school for nine months 
where he learned electric welding. After completing the schooling he got a 
job working at a machine company in Portage, where he worked from 1940 
up to 1969. She testified that he was sick and was in and out of the hospital 
through all those years. She testified that Dr. Grokely had treated the 
plaintiff for emphysema (Tr. 61). In 1962 he suffered a heart attack, 
followed by a stroke (Tr. 61—62): He went to the Rehabilitation Hospital 
for therapy but had to leave because he would get short of breath (Tr. 63). 
There was one occasion when the fire company had to bring oxygen into the 
home because of plaintiffs breathing. Mrs. Long testified that even when 
the plaintiff was working at Lceman Machine Shop she had noticed that 
when he would come home from work he would have to sit down on the 
porch before he could get in the house. Sometimes he would try to go down 
the cellar and she would have to bring him back (Tr. 64). Exhibit 9 (Tr. 85) 
was offered-into evidence. It was a certificate by the Secretary of Local 



The doctor's name is spelled phonetically in the transcnpt of the heanng and the record 
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Unibn:935, dated. Septe tiber 4, 1970, and certified that Lester Long had 
worked in the mine as a coal loader from December 13, 1926, until the end 
of 1936, when. he left the mines on account of poor health. 

Under questioning by the Administrative Law Judge, Mrs. Long testified 
the plaintiff had smoked during the period he was working in the mines (Tr. 
65).J9e had stopped working in the mines on December 31, 1936, because 
he was in poor health. He was working in Jhe mines before they were; 
married in 1931 or 1933 (Tr. 65). 

Plaintifrs former neighbor, Mrs. Virginia Ritchie, testified that she lived 
about four blocks from the plaintiff and when she was at his house visiting 
she heard hini coughing, choking, and spitting quite often (Tr. 68— 6§). She 
had been friends with plaintiff's daughter and she would frequently be at 
his house when he would come home from work. He would sit on the porch 
before coming into the house. After he came out of the mines he was very 
sickly. JMr. Fred Stombaugh testified that he had known plaintiftwhen he 
worked as a welder in the.Leeman machine (Tr. 70). He had noticed that 
the plaintiff was short of breath and there were times when they would have 
to take him home. He thought that had occurred around j. 956 and^l957. He 
had noticed that the plaintiff was short of breath and that^it affected his 
work. 

The review ofThe medic aX record? in the present case is dif fic ulFbecau se 
portions of some 6f-them are illegible, although they are stamped **BEST 
eOPY OBTAINABLE". The earliest record appears to be an x-ray from 
the Conemaugh Valley Memorial Hospitafdated July 19, 1962.^^ (Tr. ill) 
This report concludes: 

No morphologic functional abnormalities were demonstrated by the swallowing 
function examination. There are . . . (illegible) signs of duodenitis unassociated with- 
uIceration.-No other abnormalities are demonstrated in the upper gastrointestinal 
tract, . . . (illegible). 

The next report is dated January 12, 1967, and gives the following 
conclusion from the chest x-ray (Tr. 110): 

Mild interstitial fibrosis. Arteriosclerosis. Incidentally fairly.promincnt degenera- 
tive arthrosis is also identified in the lower thoracic spine particularly. 

The discharge summary, apparently from Conemaugh Valley Memorial 
Hospital concerning plaintiff's stay from July 6, 1969, to July 17, 1969, 
gives the following final diagnosis (Tr. 89): 

1. Transcient, right sided hemiparesis, etiology undetermined. 

2. Cerebral arteriosclerosis. 

3. Left myringitis. 

4. Homonymous hemianopia, probably related to small cerebral 
thrombosis. 

A chest x-ray on July 8, 1969, resulted in the following conclusion (Tr. 86): 

Mild senescent interstitial fibrosis and pulmonary emphysema. Arteriosclerosis. No 
other significant abnormalities are demonstrated in the chest. 

The medical records from St. Francis. General Hospital concerning plain- 
tiffs stay from August 20, 1969.^ to September 16, 1969, are mostly illegible 



^Although the date andname of the hospital arc illegible on the copy of the. report, it 
appears to he one of the reports mentioned in Mr. Swope*s letter of May 23t 1972, to Judge 
Blumenthal (Tr. 109). 

ERIC 120 



Miner^* Bkek Lunf Benefits 



117 



(Tr.'92) but the report of Dr. Zimmerman includes no reference to any 
pulmonary impairments (Tr. 93). 

The record includes two reports from Dr. Burkett, dated April 11, 1969, 
(tr. 98)' and November 7, 1969 (Tr. 96). The latter report stated that 
plaintiff required constant management by either his wife or the community 
nurscibecause of a stroke he suffered on July 6, 1969. His condition since 
discharge from St. Francis Hospital had been downhill. His condition was 
poor and his prognosis was unfavorable. However, the report makes no 
reference to any pulmonary impairments. 

A chest x-ray taken on Decembei: 9, 1970, residted in the following 
conclusion (Tr. 101): 

Mild wneswnl interstitial fibrosis and pulmonary emphysema. Arteriosclerosis. No 
other significant abnormalities are demonstrated in the chest. ClassUication O. 

It is observed that under the regulations. Section 410.428(a)(1), the classifi- 
cation 0 is not accepted as evidence of pneumoconiosis. 

A report of Dr. Plummer discloses that he saw the plaintiff in the 
Conemaugh yalley Memorial flo^ on January 23, 1971, after a fall at 
home with a fracture of the eighth rib. "Treatment consisted of pain 
medication and noistrapping due to poor respiratory function." (Tr. 107) 

Another x-ray report, dated August 12, 1972, resulted in a report 
identical to the one of Decembef 9, 1970, except that the classification 0 
* was not mentioned (Tr. 132). 

Plaintiff was readmitted to Conemaugh Valley Memorial Hospital on 
August 11, 1972, with cbmplaints of right-sided weakeness, nausea, vomit- 
ing, and headache (Tr. 131) and stayed untU August 26, 1972 (Tr. 126). Dr. 
Bastow's impressions-at the time of admission were (Tr. 128): 
1. Possible advancing cerebral vascular accident. 
2. .'Possible generalized seizure disorder. 
Dr. Bradley's impressions on August 12, 1972, were (Tr. 130): 

1. Recent cerebral thrombosis with subsequent dysarthria and right 
arm and leg paralysis. 

2. Status post previous cerebral thrombosis. 

3. Probable old injury to the right knee with subsequent atrophy and 
weakness. 

4. Obstipation. 

5. Probable recurrent cystitis. 

6. R/0 extra-cranial occlusive arterial disease. 

On February 27, 1973, plaintiff underwent ventilatory function tests 
(Tr. 116). However, the examiner reported that plaintiff did not under- 
stand the directions' and failed to cooperate in performing the test. (Tr. 
120^ The evaluation of Dr. Harold I* Passes discloses that the studies 
depend in part on the cooperation and effort by the individual undergoing 
the tests and that at least three tests are required with no more than a 2 
percent disagreement between the values from each test (Tr. 135). Since 
plaintiff had only one tesl^ and since he was unable to understand the 
directions and to cooperate with the examiner, the test cannot be consid- 
ered. 

The report of Dr. Plummer, dated April 24, 1973, stated that his office 
had never treated plaintiff for respiratory impairment (Tr, 121). 
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A review of the evidence discloses that plaintiff wovked in the under- 
ground coal mines in excess of ten years and that during the last few years 
of his work in the mines he had difficulty breathing, was short-winded, 
coughed and choked and spit up phlegm, had to sleep propped up with 
several pillows, and had fainting spells. The x-rays show that he suffered 
from mild interstitial fibrosis and pulmonary emphysema. He has not 
shown that he is entitled to any of the presumptions set forth in the Act and 
the regulations. While the record does indicate that he suffers from a 
pulmonary impairment, it cannot be said that it establishes that his pulmo- 
nary impairment prevents him from continuing his gainful mining employ- 
ment. His severe impairment at the present time is his paralysis resulting 
from a stroke, ior which he is receiving benefits under the Social Security 



A review of the evidence discloses there is substantia] evidence to support 
the findings of the Secretary. Therefore, it is recommended that defend- 
ant's Motion for Summary Judgment be granted and that the decision of 
the Secretary, denying plaintiffs application for benefits under the Federal 
Qo?] MiJlH^lillhij'P^ Safety Act of^l969:L?s amcndeil by the Black Lung 
Benefits Act of 1972, .be affirmed. 

jAND NOW March 25, 19,75 the above matter having been referred to the 
Magistrate for a report and recommendation, and the report and recom« 
mendatioh of the Magistrate having been filed on March 12, 1975, and no 
exception to said report and recommendation having been received, the 
recommendation of the Magistrate is hereby approved and adopted by this 
court and the motion of the defendant for summary judgment is hereby 
GRAWTED, and the decision of the Secretary of Health, Education and 
Welfare be and is hereby AFFIRMED and the plaintiff's complaint be and 
hereby is DISMISSED. 



SECTIONS 402(0 411(b) (30 U.S.C. 902(b) and 921(b))— FEDERAL 
COAL MINE HEALTH AND SAFETY ACT OF 1969 AS AMENDED— 
TOTAL DISABILITY DUE TO PNEUMOCONIOSIS— APPLICABILITY 
OF INTEl'lIM PRESUMPTION OF TOTAL DISABILITY 

20 CFR 410.412 and 410.490(b) (1) (ii) and (3) SSR 76-6c 

GRACE V. WEINBERGER, U.S.D.C., W.D., VA., C7^113-(A) (12/18/74) 



Where an itulividiial alleging disability duo to pucunioconiosis meets the medical 
requirements established under the interim evidentiary rules and eriterta of Soeial 
Seeurity Administration Regulations No. 10, scetiou 410.490(b) (1) (ii), but fails to 
establish that he has at least ten years of eni])loynient as a miner in the natioti^s coal 
mines as prescribed in section 410.490(b) (3), held, he may not rely upon the 
presumption of total disability due to pneumoconiosis arising under the interim 
eriteria set forth in section 410.490« and disability must be established under the 
permanent criteria of sections 410,412-110.462. 

Turk, District Judge: 

Plaintiff has filed this action challenging the final decision of the Secre- 



Act. 
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'iary:of Health, Education and Welfare denying his claim for "black lung" 
benefits under the Federal Coal Mine Health and Safety Act of 1969, as 
amended, 30 U.S.G. §901 et seq. Jurisdiction is pursuant to §413(b) of the 
Actf JO XhS.lC. §923(b), which incorporates §205(g) of the Social Security 
Act, 42 U.S.C. §405(g). The sole issue to be decided by this court is whether 
the Secretary's decision is supported by "substantial evidence,'' and if it is, 
this coiirt must affirm. 

Plaintiff was born on February 8^ 1906, and completed the sixth grade in 
school. In his application, he alleges that he has pneumoconiosis and that 
this condition arose out of his coal mine employment. Mr. Grace worked in 
the mines in the late 20's and early 30'$ for a period of about five years. He 
worked as a drillman under very dusty conditions. He thereafter worked as 
an automobile mechanic until his retirement in 1973. 

The earliest medical report in the record is dated October 21, 1968, and 
is from Dr. George B. Setzler. He concluded that an x-ray of the plaintiff 
showed plueral (sic) effusion and pneumonitis left lower lung fieldi^ 

Next plaintiff was examined by Dr. Kinser on October 31, 1968. Dr. 
Kinser interpreted an x-ray as showing questionable bronchitis, right lung 
root; fibrosis and emphysema, bilaterally. ^However, there was no eWdence 
of pulmonary congestion or pulmonary edema. 

Plaintiff was examined on December 3, 1971, by Dr. James W. Proffitt, a 
radiologist. Dr. Proffitt reported that an x-ray showed small opacities, 
category 0/0. 

Mr. Grace underwent pulmonary function studies on September 9, 1972, 
at Norton Community Hospital. His 1 second timed vital capacity was 2.25 
Uters and his maximum breathing capacity was 75.87 liters per minute. His 
height was listed as 67 inches and his cooperation was good. 

Based on the results of the pulmonary function study , the Administrative 
Law Judge concluded that plaintiff's pulmonary disorder had progressed to 
such a level of severity that he was totally disabled as defined in the Act and 
Regulations. Specifically, he relied on 20 C.F.R. §410.490. Under §410.490 
there is a rebuttable presumption of total disability where the ventilatory 
tests show a level of lung function equivalent to or less than the applicable 
values specified in the table in this section. For a man of plaintiffs height 
(67 ins) the values must be equal to or less than 2.3 and 92 liters FEVi and 
MW respectively. (Plaintiffs studies showed 2.25 and 75.87 liters). 

While the interim rules of §410.490 were designed to be more liberal than 
the permanent criteria set forth in §§410.412-410.462, they do, however, 
make this presumption of disability applicable otily to miners with at least 
10 years of coal-mining employment. In the present case, the evidence 
establishes that plaintiff worked only 5 years in the nation's coal mines, 
and therefore, he is not entiued to rely on the presumption in §410.490.^ 



ERIC 



* The prtsumplion referred to is that found m §410.490(b)(l)(ii) based on ventilatory study 
results. There is a presumption of total disability based on X-ray, biopsy or autopsy evidence 
of pneumoconiosis in §410.490(b)(l)(i). While in either subsection the impairment must be 
found caUNilly related to coal miner employment (see §410.490(b)(2)), the presumption reqmr- 
ing at least 10 years of coal mine employment in §4l0.490(b)(3) refers only to ventilatory study 
reiulti. [ED.] 

^ Entitlement to benefits would not, of coursc, iiecessarily follow. The plaintiff would still 
have to establish that the totally disabling pneumoconiosis arose from employment in the 
O ion's coal mines in accordance with section 410.416. [ED.] 
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Instead, he in.ist establish totally disabling pueuiuoconiosis under the 
permanent criteria set out in §§410.412-410.462. If ventilatory studies 
show a breathing impairment of the level of severity specified in the table 
provided in §410.426(b), pneumoconiosis will be found to be disabling." In 
this case^ plaintiff's maximum voluntary ventilation (75.87 liters) and 1 
second forced expiratory volume (2.25 liters) exceed those values specified 
in the aforementioned tabic (62 liters and 1.7 liters, respectively); accord- 
ingly> .plaintiff has not established pneumoconiosis mider this section. 
Likewise^ plaintiff has failed to establish pneumoconiosis under any of the 
other permanent criteria, §§410.412-410.462. 

The court is accordingly constrained to conchide that the Secretary's 
decision is supported by "substantial evidence" and must be affirmed. 
Therefore, summary judgment is granted in favor of the defendant. 
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Duration of Spell of Illness 



SECTION 186r(a) and (b)— HOSPITAL INSURANCE BENEFITS- 
DURATION OF SPELL OF ILLNESS— INPATIENT HOSPITAL SER- 
VICES 



This ruling supersedes SSR 70-25 (with the exception of the penultimate 
paragraph, this ruling is a reprint of SSR 70-25,) 

A kiospital insurance beneficiary with several periods of hospitalization be- 
ginning March 13, had been discharged from the hospital on May 3 and was 
readmitted for treafment of the same condition on July 24. In the interim, on 
June 27, she reported to the hospital's outpatient clinic for treatment of an 
unrelated condition, but because of the doctor's delay, she was admitted to the 
hospital and was furnished 1 day of inpatient hospital care. Held^ since she 
did not remain out of the hospital for a period of 60 consecutive days between 
her discharge on May 3 and the admission of July 24 as required by section 
1861(a) of the Social Security Act, her readmission to the hospital on July 24 
did not start a new spell of illness but was a continuation of the original 
.spell of illness which began on March 13. 

Section 1812(a) of the Social Security Act defining the scope of hospital 
insurance benefits, provides that an individual entitled to such benefits is 
eligible to have payment made on his behalf for up to 150 days ^ of in* 
patient hospital services during any spell of illness, defined as follows in 
section 1861(a) of the Act: 

***a period of consecutive days — (1) beginning with the first day 
not included in a previous spell of illness (A) on which such individ- 
ual is furnished inpatient hospital services or extended care services, and 
(B) which occurs in a month for which he is entitled to benefits under 
Part A, and 



*The beneficiary has 90 days coverage for inpatient hospital services in any spell of 
illness (benefit period) ; he also has a **lifet!me reserve" of 60 additional days of in. 
*^tlent hospital services on which he may draw after he has exhausted 90 days in a 
^.Jncfil period (unless he specifically elects not to use them). 



20 CFR 405.1 10 



SSR 76-16 
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(2) ending/with the close of the first period of 60 consecutive days 
thereafter on each of which he is neither an inpatient of a hospital nor 
am inpatient of a skilled nursing facility. 

a hospital insurance beneficiary, had several periods of hospitalization 
beginning in March 1969, as follows: March 13 through April 3, a period 
6r21 days;. April 7 through May 3, 26 days; July 24 through August 23, 30 
^*yi-Jfetwccn:her discharge from the hospital in May and her readmission 
in July, R had-to report to the outpatient departn^ent of the hospital to 
have a small growth removed. Because of unavoidable delay, the doctor 
could not attend to diis matter on the day R repeated, and advised .her to 
stay oyemi^t in the hospital, Uie night of June 27-T-Z8. 

R*8 hospital bill contained a charge of $198, representing the coinsurance 
amount of $11 for each day beginning August 5, which was the 6l8t day 
of inpatient, hospital services used by R in the spell of illness which had 
begun when she was first admitted to the hospital on March 13, 1969, 
according to the hospital's records.^ R has protested the coinsurance charge, 
stating that her current spell of ilhess (benefit period) had actually begun 
on July 24 when she was readmitted to the hospital for a month's stay, 
and that no coinsurance amount was therefore due. The basis for this 
protest was that she did not consider the overnight stay in the hospital as 
inpatient care, and thereifore it should not interrupt the out-of-hospital 
period of more than 60 days from her discharge on May 3 to her readmis- 
sion on July.24. 

The issue to resolved here is whether a new spell of ilhess, as defined 
in section 1861(a) supra, began on July 24, 1969, with R's readmission to 
the hospital, or whether such readmission occurred within the initial spell 
of ilbicss begun on March 13, 1969, so as to make R liable for payment of 
the coinsurance -amount of $198 for which she was billed. This in turn 
depends on whether or not R was furnished services as an inpatient of the 
hospital on June 27. 

Section 1861(b) of the Act provides, as pertinent here, that the term 
"inpatient hospital services" weans the following items and services fur- 
nished to an inpatient of a hospital ... by the hospital— 

(1) bed and board; 

(2) such nursing services and other related^ services, such use of 
hospital facilities, and such medical social services as are ordinarily 
furnished by the hospital for the care and treatment of inpatients, and 
such drugs, biologicals, supplies, appliances, and equipment, for- use 
in the hospital, as are ordinarily furnished by such hospital. . . . 

excluding however — 

* * « * 

(4) medical or surgical services provided by a physician, resident, 



•Under section 1813 of the Act» a hospital iiisurance beneficiary is responsible for 
payment of a coinsurance amount for each day of inpatient hospital services used from 
the 61st through the 90th day during any spell of illness (benefit period). With respect 
to a spell of illncsf beginning in 1069» any payment made under the program on 
behalf of a hospital insurance beneficiary is subject to redu.tion as follows: a deducti* 
blc of $44, a coinsurance amount of Sll for each day from the 6l8t through the 90th 
day of covered inpatient hospital ti^frvices used, and a coinsurance amount of 1^22 for 
O 1 reserve day used from the C ,t through the 150th day during that spell of illness. 
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or intern; arid 

(5) the services of a private-duty nurse or other private-duty at- 
tendant* 

« « « • 

The file contains the foUovving statement from R's physician: 
During the interval between her dismissal of May 3, and her read- 
mission on July 24, she developed a small growth on the neck^ and 
was advised to have it removed in the outpatient department (8/27) 
of [S] Hospital. Due to unavoidable delays on my part it was quite 
late before r was ^le to attend to the removal of this growth, and for 
this reason I advised her to remain in the hospital overnight. There 
was nothing in her condition which would have necessitated her re- 
maining in the hospital. This overnight stay was strictly on the basis 
of the lateness of the hour. 
The evidence in this case, which is not in dispute, also shows that R was 
iniact admitted to the hospital for the one day in question. While it is 
true that the physician stated that the services rendered were originally 
schaluled to be performed in the hospital's outpatient department and that 
R*s admission to the hospital for an overnight stay was due to the lateness 
of the hour, R was in fact admitted to the hospital and received one day of 
.inpatient hospital care. The fact that the inpatient services received were 
either covered or excluded from coverage is irrelevant in the determination 
of whether or not they would serve to extend the spell of illness. It is only 
relevant that the beneRciary was admitted as an inpatient. 

Since R's stay in the hospital beginning June 27 was as an inpatient 
receiving inpatient hospital services, it is held that a new spell of illness did 
not begin with her readmission to the. hospital on July 24, since there had 
not elapsed a period ojf 60 consecutive days in the initial spell of illness 
(which began March 13) on each of which she was not an inpatient of a 
hospital, as required by section 1861(a) of the Social Security Act. Held 
further, since only one spell of illness is involved, beginning March 13, R 
is responsible for payment of the coinsurance amount of $198 for which the 
hospital billed t^er, representing $11 for each day beginning with the 61st 
day of inpatient hospital services used by R in that benefit period. 



Emergency Services 

SECTION 1814(d) (42 U. S. C. 1395f(d))t-HOSPITAL INSURANCE 
BENEHTS— EMERGENCY SERVICES 

20 CFR 405.152 (b) , 405.191 and 405.192 SSR 7&-17c 

Piffford v. Mathews, USDC Southern Dist: Miss., Civil Action No. 1584(N) 
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The dtimant was admitted to a nonparticipating hospital for treatment of a 
fractured knee with tvctgery being performed 2 days later. No eervices were 
perform^ > to prevent death or serious impairment of the health of the claimant 
upon admission to the hospital and the claimant could have been transferred 
to a participating ^ospital & day or two later when a medicare bed became 
available; In order to determine that emergency services were rendered the 
Secretary must find^CD-^that the patient's state of injury or disease is such that 
a health or Ufe>endangerii^ emergency existed with regard to the claimant's 
condition and, (2) that diagnosis or treatment was given at the most accessible 
Hospital available and equipped tq^render such services. /fWi, reimbursement 
for the services performed by the non«participating ihospital is precluded by 
section 1814 (d) of the Social Security Act since the services were found not 
to be covered emergency services as defined in 20 CFR § 405.152 (b). 

Nixon, District Judge: 

This suit is brought pursuant to Section 1869(b) of the Social Security 
Act, 42 U.S.C. 1395ff(b) by Edith C. Pigford (hereinafter referred to as 
Claimant) to review a final decision of the Secretary denying her claim for 
payment for alleged emergency services furnished her by Jeff Anderson 
Memorial Hospital, Meridian, Mississippi, a nonparticipating hospital under 
the program of health insurance benefits of Title XVIII of the Act (also 
known as Medicare) during the period of her confinement from August 7, 
19(58 through October 4, 1968. This Court has justification under the above 
section, which provides for a judicial review of a final decision ot the 
Secretary as to flie amount of benefits payable under Part A of Title XVIII, 

with the jurisdictional requirement that the amount in controyersyjs.^ 

$1,000.00 or more. 

The Qaimant entered Jeff Anderson Memorial Hospital in Meridian, 
Missiasippi, a nonparticipating institution in the Medicare program, on 
August 7, 1968 and remained through October 4, 1968. The total charges 
incurred for her were $2,765.40. She was admitted for treatment of a broken 
knee cap. Coverage was denied on the ground that the hospital services 
furnished to the Claimant were not emergency services as required under 
Section 1814(d) of the Act, 42 U.S.C. 1395f (d) for a nonparticipating 
hospital. 

Reconsideration was-requested and coverage was again denied. The 
Claimant requesting a hekring before a hearing examiner, which was held 
on December 4, 1969 and on December 23, 1969 the hearing examiner 
concluded that the services did not constitute emergency services and 
affirmed the previous decision of the administration. The Claimant filed a 
request for a review before the Appeals Council and the Appeals Council 
declined review of the hearing examiner's decision on September 10, 1970. 

The Qaimant then sought review before this Court and by an order filed 
in this cause on June 16, 1971 the case was remanded to the Secretary for 
further hearing. The supplemental hearing was held on September 28, 
1971 and on October 22, 1971 the hearing examiner recommended to the 
Appeals Council a finding that the services performed on behalf of the 
Qaimant were not emergency services and that the Claimant was not en- 
titled to Medicare payment. The AppeaU Council adopted the findings and 
conclusions in the hearing examiner's decision, with one minor change, not 
pertinent to this dfujision, and is now before this Court again for review. 

The operative facts are as follows. On August 7, 1968, the Claimant was 
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hospiUdued 'at Jeff Anderson Memorial Hospital with a fractured knee. 
Onrlhe day of the admission, the Qajmant, accordbg to the physical ex- 
aininati6n;taken at that time, was well-developed, well-nourished and in no 
aciite pain with normal pulse and respiration and blood pressure of 160/70. 
Admission to the nonparticipating hospital was made because her physician 
ceitified that the Claimant required emergency services to prevent her 
death or serious impairmenKofther^ health and there was no vacancy at the 
three. other Medicare participating hospitals in Meridian, Mississippi. The 
Claimant was operated on two days after admission to the hospital and after 
a two month stay was finally released on October 5, 1968. 

At the supplemental hearing held on September 28, 1971, affidavits were 
submitted and testimony taken. Dr. Med Scott Brown, the Claimant's phy- 
sician, certified that she personally contacted the participating hospitals in 
the arwi and determined there was no room available; that after making 
this determinatioD , it was her medical opinion that the Qaimant was in an 
emergency situation and it would have been a serious threat to the-Qaim- 
ant*s hefdth to. require her to be moved from Jeff Anderson Memorial Hos- 
.pital to a distant hospital, outside the area of Meridian, Mississippi (Em- 
phasis supplied) 

Dr. William L Thornton, the operating physician, certified that he per- 
formed an operation on the Claimant's right tibia on August 9, 1968 and 
that, based on his consultation with Dr. Med Scott Brown and his examin- 
ation of the Qaimant, it would have been a serious threat to Claimant's 
health to have moved her from the nonparticipating hospital to a Medicare 
participating hospital. 

Dr. Wildridge C. Thompson testified at the supplemental hearing as a 
medical advisor. He stated that on August 7, 1968, the date the Qaimant 
was hospitaliKed and two days before the surgery was performed, she could 
have been transferred to a participating hospital within Meridian without 
haxard. He further testified thatj after surgery, there would have been a 
period of from one to two weeks when a transfer would not have been 
advisable. Dr. Thompson further testified that her condition was one which 
had to be attended to within two or three days but not within two or three 
hours following her admission and it would not have endangered the life 
of the Claimant or materially have worsened her condition for her tc be 
transferred prior to the operation on her knee. 

Tnere were also statements from the three Medicare participating hos- 
pitals in Meridian, Mississippi to the effect that a bed was available in 
each of said institutions on August 7 and August 8, 1968 and a Medicare 
patient would have been accepted. 

The sole issue before this Court is whether the Claimant is entitled to 
hospital insurance benefits under the Act for emergency services. In order 
for her to be entitled to reimbursement, a medical emergency must have 
existed in the instant case, since she was taken to, and treated at, a non- 
participating hospital [Section 1814(d) of the Act, 42 U.S.C. 1395f(d)]. 
The term emergency services is defined in Section 405.152(b) of the 
Regulations of the Social Security Act as "those inpatient hospital serv- 
ict$ ♦ * ♦ which are necessary to prevent the death or serious impair- 
ment of the health of the individual, and which, because of the thre&t to 
9^4e life and health of the individual, necessitate the use of the most acces- 
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sible hospital (see Section 405.192) available and equipped to furnish such 
services * * Section 405.192 sets forth rules for use in making a find- 
ing of whether the services performed are emergency services. The Regu- 
lation notes that time is a crucial factor and the patient must ordinarily 
receive hospital care as soon as possible. In this case, the Claimant was 
not operated on until two days after her admission and this Court cannot 
hold that the services rendered come within the definition of emergency 
services. 

The scope of judicial review of the Secretary's decision is narrowly lim* 
ited to the issue of whether fact determinations are supported by substantial 
evidence. 42 U.S.C. 405(g) ; Hayes v. Celebreezze, 311 F.2d 648 (5 Cir. 
1963) ; Richardson v. Richardscn, 437 F.2d 109 (5 Cir. 1970) and Burden 
V. Finch, 425 F.2d 687 (1970). Even if this Court, hearing the same evi- 
dence rfc novo, might have held otherwise, the findings of the Secretary are 
conclusive if supported by substantial evidence. Robinson v. Celebrezze, 
326 F.2d 840 (5 Cir.), cerL den. 379 U.S. 851 (1964); Brown v. Cele- 
brezze, 347 F.2d 227 (5 Cir. 1964). Credibility findings as to any conflicts 
in the evidence are to be made by the Secretary and not by the trial court. 
Celebrezze v. Zimmerman, 339 F.2d i96 (5 Cir. 1964) ; Stillwell v. Cohen, 
411 F.2d 574 (5 Cir. 1969). 

After a careful review of the records, this Court is of the opinion that 
the findings of the hearing examiner, as recommended to the Appeals 
Council and adopted by it, are supported by substantial evidence and that 
the proper legal standards were applied.* The decision of the Secretary is 
therefore affirmed and this motion for summary judgment on behalf of the 
Secretary of Health, Education and Welfare is granted. 

*Thc court implicitly accepted, as supported by substantial evidence, the resolution 
by the hearing examiner and Appeals Council of conflicting testimony regarding the 
availability of beds in participating hospitals in favor of the Secretary. (Ed.) 
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SECTIONS 1314(a)(3), 1861(b), 1861(e), and 1862(a)(1) (42 U.S.C. 
1395f(a)(3), 1395x(b) and (e), and 1395y (a)(l))--HOSPITAL INSUR- 
ANCE BENEFITS— REASONABLE AND NECESSARY SERV- 
ICES— TEAM APPROACH IN REHABILITATION SERVICES 

20 CFR 405.310(g) and 405.310(k) SSR 76-26a 

(With the exception of the deletion of references to reevaluation, this is a 
reprint of SSR 74-34a(89).) 

Where following a cerebrovascular accident, with right hemiplegia and 
aphasia, claimant for hospital insurance benefits required and received as an 
inpatient of a rehabilitation hospital intensive rehabilitation services requiring 
a muhi-disciplinary coordinated team approach to upgrade her ability to 
function as independently as possible, held^ payment may be made since such 
services were required to be given on an inpatient hospital basis and were 
therefore reasonable and necessary for treatment of claimant's illness. 
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W; the claimant; was admitted to Hospital A on September 23, 1970, 
with a^t[dden onsetof aphasia and right-sided hemiplegia, and remained 
theie during the acute period of her iUness. On October 19 she was 
transferred to X RehabiUtatioti Hospital where she remained until dis- 
charged on December 19, 1970. 

AHssue \s whether payment may be made on Ws behalf for the 
services furnished her by the X Rehabilitation Hospital for the period 
October 19, 1970, to December 19, 1970. The specific issue is whether it 
was medicaUy necessary for her to receive treatment or diagnostic study 
as e.n inpatient in a hospital. 

Section 1814 of the Social Security Act provides in part: 

(a) Except as provided in subsection (d), payment for servicet^ furnished an 
individual may be made only to providers of services which are eligible 
therefor undcr section 1866 and only if— 

« * * * 

(3) with respect to inpatient hospital services . . . which are furnished 
over a period of time, a physician certifies that such services are required to 
be.'given on.an inpatient basis for such individual's medical treatment, or that 
inpatient diagnostic study is medically required and such services are neces* 
sary for such purpose . . . 

Section 1861(b) of the Act defines the term "inpatient hospital ser- 
vices-' as the following items and services furnished to an inpatient^of a 
hospital and by the hospital— T'^ 

bed and boan*.; 

**(2) such nursing services and other related services, such use of hospital 
facilities, and such medical socid services as are'ordinarily'furnished'by' the 
hospital for the care and treatment of inpatients, and such drugs, biologicals, 
supplies, appliances, and equipment, for use in the hospital, as are ordinarily 
furnished by such hospital for the care and treatment of inpatients; and 

(3) such other diagnostic or therapeutic items.or services, furnished by the 
hospital, or by others under arrangements with them made by the hospital, as 
are ordinarily furnished to inpatients either by such hospital. or by others 
under such arrangements; 

Section 1861(e) of the Act defines the term "hospital" as an institution 
^hich — 

(1) is primarily engaged in providing^ by or under the supervision of physi- 
cians, to inpatients (A) diagnostic services and therapeutic services for medi- 
cal diagnosis, treatment, and care ofinjured, disabled, or sick persons, or.(B) - 
rehabilitation. services for the rehabilitation of injured, disabled, or sick per- 
sons; 

Upon admission to X Hospital, the physical examination rendered an 
impression of cerebrovascular accident with right hemiplegia, aphasia, 
and hypertention. On October 22 W was examined by a member of the 
hospitd's Department of Physical Medicine and Rehabilitation. His gen- 
eral findings show that she was totally aphasic with poor trunk balance 
and rightsided, hemiplegia with riglit facial palsy. 

Her first speech therapy evaluation was done October 23, 1970. The 
therapist felt prognosis for return of functional language was poor; how- 
ever, she felt a^trial period of therapy was warranted because of the 
inconsistent cornprehenslon and the recent occurrence of the cere- 
brovascJffSr accident. The claimant was scheduled for daily speech 
^^9^aerapy:and responded weU to the first week of therapy. It is noted that at 
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the time of evaluation her speech was usually limited to "yeh/* but at the 
end of the 'first week, she was able to^read words albiid and repeat a 
sentence although there were articulation errors. A marked^change in 
alertness and general physical condition after 2 weeks of therapy 
suggested^ a need for reevaluation. This was done November 10 and 11, 
and she showed improvement in auditory comprehension and increased 
vedbalizatioh. 

TTie initial physical- therapy evaluation shows the claimant needed 
much assistance in wheelchair management. She could come to a stand- 
ing position in the paraUeLbairs with assistance but required the assist* 
aiice of two people to ambulate on them. Her balance in a standing 
position was only fair, which appeared to be related to muscle weakness 
rather than a real balance problem. A continued program of gait training 
was instituted. The physical.therapy discharge summary indicates the 
claimant received physical therapy from October 21 to December 18, 
_1?70, consisting of tflt table and progressing to ambulation. At"tHe time of 
discharge, she ambulated up to 40 feet with the aid of a fourrpronger'cane 
and supervision. She required some assistance ascending and much 
assistance descending stairs. Difficulty getting out of her wheelchair 
persisted, but she could accomplish this with assistance. 

An occupational therapy self-care evaluation was done on October 22, 
1970* Her level of performance indicated almost total dependence; how- 
ever, a self-care program including wheelchair transfers, eye-hand coor- 
dination, passive range of motion and active exercises where needed was 
instituted. Slow but steady progress was noted on November 3. In addi- 
tion, the claimant expressed a desire to look better; therefore, it was 
decided to have her begin work on make-up application. By November 18 
she could ambulate in physical therapy with the aid of a walker and 
moderate assistance. By December 10 she still needed assistance with 
dressing upper and lower extremities, but wheelchair transfers had im- 
proved. The occupational therapy discharge summary indicates the 
claimant had become capable in feeding herself, she required supervision 
in grooming and bathing, she could dress herself for the most part, and 
she needed supervision in wheelchair transfer. 

A patient is considered to require a hospital level of inpatient care if he 
needs a relatively intensive rehabilitation program consisting of a multi- 
disciplinary coordinated team approach to upgrade his ability to function 
as independently as possible. A program of this scope usually includes 
intensive skilled rehabilitation nursing care, physical therapy, occupa- 
tional therapy and, if needed, speech therapy. Upon admission, an as- 
sessment should be made of the patient's medical condition, attitude 
toward rehabilitation, functional limitations and prognosis. A decision 
should then be made whether rehabilitation is possible, what reasonable 
goals are, and how these goals are to be achieved. There need not be an 
expectation of the attainment of complete independence in the activities 
of daily living but there must be an expectation of an improvement that 
would be of a practical benefit to the patient. 

It is noted that the claimant spent 26dayo at the initial hospital where 
she was treated during the acute stage of her illness due to a cerebrovas- 
cular accident which resulted in right hemiparesis and aphasia. The 
O ittending physician felt the claimant was a good candidate for rehabilita- 





Jtb^ekl Review 



'tion as evidenced by His certification and recertification, and his state- 
ment dated Scptember20, 1971. He had the claimant transferred to the X 
RchaBUitatipn Hospital for specialized rehabilitation care. It was his 



SECTION 1869(b) (42 .U.S:C. 1395ff(b))— HOSPITAL INSURANCE 
BENEFITS— RIGHT TO JUDICIAL REVIEW^CONTESTED AMOUNT 
LESS THAN $1000 

20 CFR 405.730 



The claimant, having been hospitalized from June 11 through July 17, 1971| 
sued to recover $722 in hospital insurance benefits. The initial determination 
of the Secretary denied claimant $1,130.12 in hospital benefits for the period 
from July 1 to July 17. On appeal the Administrative Law Judge allowed 6 
additional days of hospitaMnsurance benefits, amounting to $408. Subsequently, 
the Appeals Council denied further review. Claimant then sought judicial 
review in a United States district court, which dismissed the action for lack 
of jurisdiction, determining the amount in controversy- to be less than $1,000. 
On appeal, the Court of* Appeals held that section 1869(b) of the Social 
Security Act limits judicial review of the Secretary's final^dccisions as to the 
proper amount of disputed Medicare benefits to cases where amounts in con< 
troversy are $1,000 or more, and that the Secretar/s decision in the instant 
case was final after the Appeals CounciPs refusal to review, at which time the 
amount in controversy was $722. Further held, the denial of judicial review 
in such cases docs not violate due process or equal protection under the law 
because Congress excluded judicial review in such cases on a rational basis — 
i.e., to avoid overburdening the courts. 

CuMMiNCS, Pell, and Baueh, Circuit Judges: 
Per Curiam 

This appeal presents the question whether the district court had jurisdic- 
tion over a claim for Medicare benefits where the amount remaining in 
controversy is less than $1,000, 

In April 1974, plaintiff filed her action under the Social Security Act 
seeking to recover hospital benefits for the period July 7, 1971, through 
_ _Jiily 17, 1971, in the amount of $722. Plaintiff had been hospitalized from 
June 11 until July 17 for the treatment of various ailments. The initial de- 
cision of |he^ Secretary of Health, Education and Welfare on September-28, 
1971, -denied plaintiff $1,130.12 in hospital benefits for the period July 1, 
1971, to July 17, 1971. On appeal, the Administrative Law Judge allowed 
six additional days of hospitalization benefits, amounting to $408; his de- 
O jion became final when the Appeals Council of HEW denied further re- 



Judicial Review 



Rubin y. Weinberger, 524^ F.2d 497 (7th Cir. 1975) 



SSR 7fr-39c 
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view on February 28, 1974.* The district court granted the Secretary's 
motion to dismiss for lack of jurisdiction. We affirm. 

On October 30, 1972, Congress amended the pertinent provision of the 
Social Security Act to limit judicial review of the Secretary's "final de- 
cision" of the proper amount of disputed Medicare benefits to cases where 
the amounts in controversy exceed $1,000.2 Having been enacted prior to 
the filing of the present lawsuit, this amendment controls. Cort v. Ash, 422 
U.S. 66, 76-77, 95 S.Ct. 2080, 45 L.Ed.2d 26. Indeed Congress specifically 
provided that the amendment is to govern claims filed in district courts 
after October 1972. Pub.L No. 92-603, § 2990(b), 86 Stat. 1329. There- 
fore, whether this statute bars review depends upon a determination of the 
amount in controversy at the time of the suit. Section 1869(b) of the Social 
Security Act provides that judicial review can be sought only from a final 
decision of the Secretary (n. 2 supra) . By regulation, the Secretary has pro* 
vided that a d^ision shall be final after review by the Appeak Council. 20 
CFR §405.730. This occurred on February 28, 1974, and at tliat time the 
amount in controversy was about $722. The district court properly granted 
the Government's motion to dismiss. Hamilton v. Blue Cross of North 
Dakota, 375 F. Supp. 1049 (D.N.D.1974) ; Wager v. Secretary of HEW, 
CCH Medicare and Medicaid Guide H 26,780.816 (S.D.N.Y.1973). 

Plaintiff contends that the Administrative Law Judge's reduction of her 
original claim from $1,130.12 to $722 divested her right to judicial review 
granted by Congress. The contention is without merit because the statutorily 
granted right to judicial review vested only after final decision by the Sec- 
retary. See note 2 supra; see also 42 U.S.C. § 405(g) 



The action of the Appeals Council is the final step in the administrative review of 
the denial of benefits (20 CFR §404.951) and constitutes the final decision of the 
Secretary. See 20 CFR § 422.210. 

* Section 1869(b) of the Social Security Act provides as follows: 

"(b) (1) Any individual dissatisfied with any determination under subsection (a) 
as to— 

"(A) whether he meets the cond' ions of section 226 of this Act or sectioh 103 of 
the Social Security Amendments of 1965, or 

**(B) whether he is eligible to enroll and has enrolled pursuant to the provisions of 
Pait B of this title, or section 1818, or section 1819, or 

**(C) the amount of benefits under Part A (including a determination where such 
amount is determined to be zero) shall be entitled to a hearing thereon by the Secretary 
to the same extent as is provided in section 205(b) and to judicial review of the Sec. 
retary's final decision after such hearing as is provided in section 20S(g) . 

"(2) Notwithstanding the provisions of subparagraph (C) of paragraph (1) of this 
subsection, a hearing shall not be available to an individual by reason of such sub- 
paragraph (C) if the amount in controversy is less than $100; nor shall judicial review 
be available to an individual by reason of such subparagraph (C) if the amount in 
controversy is less than $1,000." (42 U.S.C. § 1395ff(b) ) 

This amendment resolved certain difiiculties of construction that prevailed under the 
previous language of Section 1869. See Cardno v. Finch, 311 F. Supp. 251 (E.D. La. 
1970) ; Ridgely v. Secretary of H. £. r., 345 F. Supp. 983 (D. Md. 1972), affirmed, 475 
F.2d 1222 (4th Cir. 1973); Bohlen v. Richardson, 345 F. Supp. 124 (E.D. Pa. 1972), 
aflSrmed, 463 F.2d 918 (3d Cir. 1973) . 

*Were plaintiff contending that the Administrative Law Judge and the Appeals Coun* 
oil acted arbitrarily for the purpose of denying plaintiff judicial review, jurisdiction 
might be found on the basis of Section 10 of the Administrative Procedure Act (5 
U.S.C. 55 701-706; see Sanders y. Weinberger, 522 F.2d 1167 (7tli Cir. 1975)) or 
"inder the Mandamus and Venue Act (28 U.S.C § 1361). See Peoples v. United States 
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It is well settled that federal district court's possess only the jurisdic* 
tion that Congress has conferred upon them. South Carolina v. Katzen- 
bach, 383 U.S. 301, 331, 86 S.Ct. 803, 15 L.Ed.2d 769; Glidden Co. v. 
Zdanok, 370 U.S. 530, 551, 82 S.Ct. 1459, 8 L.Ed.2d 671; of. Weinberger 

V. Salfi, U.S. , 95 S.Ct. 2457, 45 L.Ed.2d 522. Plaintiff, however, 

contends that in this case the foreclosure of judicial review for claims such 
as hers violates the due process*^ clause. Congress excluded judicial review 
of the amount of benefit claims under S1,000 to avoid overburdening the 
courts (see 118 Cong.Rec. 17,048-17,049 (daily ed., Oct. 5, 1972) ) ; be- 
cause a rational justification exists for this limitation, it is constitutional. 
See United States v. Kras, 409 U.S. 434, 446-447, 93 S.Ct. 631, 34 L.Ed.2d 
626; Dandridse v. WUliams, 397 U.S. 471, 484^5, 90 S.Ct. ri53r25^ 
L.Ed.2d491. 

The brief of amicus curiae suggests that the district court had jurisdic- 
tion to hear this matter as a mandamus action under 28 U.S.C. § 1361 to 
require the Administrative Law Judge to state reasons for denying .plain- 
tiffs claim. Since this ground was not advanced below, it comes too late for 
our consideration. In any event, the Administrative Law Judge explained 
that plaintiff was only entitled to coverage through July 6, 1971, because 
thereafter she had recovered sufficiently to leave the hospital. Under Sec- 
tion 1862(a)(9) of the Act (42 U.S.C. § 1395y(a) (9) ), payments for 
custodial care are not covered. Plaintiff has not shown a clear right to the 
relief requested nor a clear duty of the Secretary to pay the benefits sought, 
so that mandamus would be an inappropriate remedy. 

Judgment affirmed.* 



Eligibility 

SECTION 1836 (2) (B) (42 U.S.C. 1395o (2) (B) )— SUPPLEMENTARY 
MEDICAL INSURANCE BENEFITS-ELIGIBILITY— ALIEN RESI- 
DENCY REQUIREMENT 
20 CFR 405.205 

Mathews v. Diaz, et al, 96 S.Ct. 1883 (1976) . SSR 76-40c 

Under section 1836(2) of the Social Security Act, a person not entitled to 
hospital insurance benefits under Part A of Title XVIII is eligible to enroll for 



Department of Agriculture, 138 U.S. App.D.C 291, 427 F.2d 561, 565 (1970) ; Bysc 
and Fiocca, Section 2362 of the Mandamus and Venue Act of 2962 and "Non^Statutor/* 
Judicial Review of Federal Administrative Actions, 82 Harv.L.Rev. 308 (1967) . 

^Implicitly pi aintif! contends that the limitation of review to claims of more than 
11^000 denied plaintiff equal protection of the laws. Because we find that the Congres* 
sional classification is supported by a rational basis there is no violation of equal pro* 
tection. Dandridge, supra, 397 U.S. at 485, 90 S.Ct. 1153, 25 L.Ed.2d 491; ace also 
San Antonio 2ndependent School District v. Rodriguez, 411 U.S. 1, 93 S.Ct. 1278, 36 
L.Ed.2dl6. 

O Other grounds urged in favor of reversal do not merit discussion. 
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supplementary medical insurance benefits (SMI) under Part B of Title XVIII, 
if he is. a citizen or, if he is an alien, only if he has been lawfully admitted for 
pennanent residence and has resided- in the U.S. continuously during the 5 
..years immediately preceding, the month in which he applies for enrollment. 
Held, Congress has no constitutional duty to provide all aliens with the welfare 
benefits provided to citizens; Further Held, the difference in the SMI eligibility 
requirements within the class of aliens does not ^deprive aliens with less than 
5 years of U.S. residency of liberty or property in violation of the Due Process 
clinne of the^Fifth Amendment.* 

Stevens, Justice: 

The question presented by the Secretary's appeal is whether Congress may 
condition an alien's eligibility for participation in a federal medical in- 
surance program on continuous residence in the United States for a five-year 
period and admission for permanent residence. The District Court held 
that the first condition was unconstitutional and that U could not be severed 
from the second. Since we conclude that both conditions are constitutional, 
we reverse. 

^Each of the appellees is a resident alien who was lawfully admitted to 
the United States less than five years ago. Appellees Diaz and Qara are 
Cuban refugees who remain in this country at the discretion of the Attorney 
General; appellee Espinosa has been admitted for permanent residence. All 
three are over 65 years old and have been denied enrollment in the Medi- 
care Part B supplemental medical insurance program established by^ § 1831 
et seq. oi ihe Social Security Act of 1935, 49 Stat. 620, as added, 79 Stat. 
301, and as amended, 42 U.S.C. § 1395j et seq. (1970 ed. and Supp. IV) 
They brought this action to challenge the statutory basis for that denial. 
Specifically, they attack 42 U.S.C. § 1395o(2), winch grants eligibility to 
resident citizens who are 65 or older but denies eligibility to such alien3 
unless they have been admitted for permanent residence and also have 
resided in the United States for at least five years.^ Appellees Diaz and Clara 
meet neither requirement; appellee Espinosa meets only the first. 



*Any individual age 65 or over is entitled to hospital insurance benefits if he is 
entitled to monthly benefits under section 202 of the Act or the Railroad Retirement 
Act (RRA). A disabled individual under age 65 who has been receiving disability 
benefits under title II or the RHA for 25 consecutive months or who has chronic renal 
disease and meets certain insured .status requirements is also entitled to hospital insur- 
ance benefits. Aliens entitled to hospital insurance benefits under any of these provi* 
sions need not meet any residency requirements to be eligible to enroll for SMI. 

*The Medicare Part B medical insurance program for the aged-covers a part of the 
cost of certain physicians* services, home health care, outpatient physical therapy, and 
other medical and health care. 42 U.S.C. § 139$k (1972 ed. and Supp. IV). The pro- 
gram supplements the Medicare Part A hospital insurance plan, §1811 et seq. of the 
Socisf Security Act of 1935, 49 Stat. 620, as added, 79 Stat. 291, and as amended, 42 
U.S.C.,-§ 1395c et seq. (1970 cd. and Supp. IV), and it is financed in equal parts by 
the United States and by monthly premiums paid by individuals aged 65 or older who 
choose to enroll. 42 U.S.C. § 1395r(b) (1972 ed. and Supp, IV). 

*Titlc 42 U.S.O. §13950 (1972 ed., Supp. IV) provides: 

"Every individual who— (1) is entitled to hospital insurance benefits under Part A, 
or (2) has attained age 65 and is a resident of the United States, and is either (A) a 
citizen or (B) an alien lawfully admitted for permanent residence who has resided in 
the United States continuously during the 5 years immediately preceding the month 
in which he applies for enrollment under this part, is eligible to enroll in the insurance 
program established by this part.** 
O This case does not raise any issues involving subsection (1). 
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On August 18, 1972, Diax filed a class action complaint in the United 
States District ' Court ;f or the Southern District of Florida alleging that his 
application for enrollment had been denied on the ground that he was not 
' a/citiienvand^had neither been admitted for permanent residence nor re- 
•ided^'h the United States *for the immediately preceding five years. He 
farther alleged Aat numerous other p3r8ons had been denied enrollment 
in the.Medicarc Part B program for the same reasons. He sought relief on 
behalf of a class > of persons who have been or will be denied enrollment 
in the Medicare insurance program-for faUure to meet the requirements of 
42^U.S.C- § 1395o(2). Since the complaint prayed for a dwlaration that 
§ 1395o (2). wai. unconstitutional and for an injunction requiring the Sec- 
retary to ai.p ove all applicants who had been denied eligibility solely for 
failure to comply with its requirements, a three-judge court was consti- 
' tuted. 

On September 28, 1972, the District Court granted leave to add Clara 
and Eipinosa as plaintiffs and to file an amended complaint. That plead- 
ing.alieged that Clara-had been denied enrollment for the same reasons as 
Dial, but explained that Espinosa, although a permanent , resident cince 
1971, had not attempted to enroll because he could not meet-Ae^durational 
^residcnce requirement, and therefore any attempt would hav^ been futile. 
: r." The amended complaint sought relief on behalf of a subclass represented 
J'^ .by :Espinosa^that is, aliens admitted for pennanent residence who have 
been or will be denied enroUment for failure to meet the five-year con- 
tinuous residence requirement — as well as relief on behalf of the class 
represented by Diaz and Clara.* 

On Ctetober 24, 1972, the Government moved to dismiss the complaint 
on the ground, among others, that the District Court lacked jurisdiction 
over the subject matter because none of the plaintiffs had exhausted his 
administrative remedies under the Social Security Act. Two days later on 
October 26, 1972, Espinosa filed his application for enrollment with the 

•The Diitrict Court certified a class and a subclass, defined, respectively, as follows: 
"All immigrants residing In the United States who have attained the age of 65 and 
who have been or ^ill be denied enrollment in the supplemental medical insurance 
program under Medicare, 42 U.S.C. S 1395j et seq. (1970), because they we not aliens 
lawfully admitted for permanent residence who have resided in the United States con- 
tinuously during the five years immediately preceding the month in which they apply 
for enrolhnent as required by [42 U.S.C. 51395o(2)(B) (1970 ed.. Supp. IV)]. 

♦ ♦ » » » ♦ » 

"All immigranU lawfully admitted for permanent residence in the United States who 
have attained the age of 65 and who have befti or will be denied enrollment in the 
iupplemental medical insurance program under Medicare, 42 U.S.C, 5 1395j et acq. 
(1970), solely because of their failure to meet the five.yeaf continuous residency require- 
ment of [42 U.S.C. 5 1395o (2) (B) (1970 cd„ Supp. mV Diaz y. ITcinberger. m 
F. Supp.. 1, 7 (SD Fla. 1973) (footnote omitted). ^ 

These class certifications aie erroneous. The District Court did not posses© junsdiclion 
over the claims of the members of the plaintiff class and subclass who "will be denied** 
enroUment. Those who "will be denied'* enrollment, as^ the quoted phraee is niwi in 
tbc certification, are those who have yet to be denied enrollment by formal, administrstitc 
decision. See 361 F. Supp., at 6-7 & n. 7. But the complaint does not allege, and the 
record docs not show, that the Secretary has taken any actiontwith respect to such 
persons that is tantamount to a denial. It follows that the District Court lacked juris* 
diction over their claims, sec pest, at 8-9; Wdnherger v. Salfi, 422 U.S. 749, 764, and 
that the class and subclass are too broadly defined. In view of our holding that the 
^ •»atute is constitutional, we need not decide whether a narrower class and subclass 
^ T^ 'ttW h«ve been properly certified. 
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Secretary. He promptly brought this fact to the attention of the District 
Court, without formally supplementing the pleadings. 

None of the appellees completely exhausted available avenues for ad- 
ministrative review. Nevertheless, the Secretary acknowledged that the ,ap- 
plications of Diaz and Clara raised no disputed issues of fact and therefore 
the interlocutory denials of their applications should be treated as final for 
the purpose of this litigation. This satisfied the jurisdictional requirements 
of 42 U.S.C. § 405(g). Weinberger v. Salfi, 422 U.S. 749, 763-767; Wein- 
berger v. Wiesenfeld, 420 U.S. 636, 641 n. 8. The Secretary did not make 
an equally unambiguous concession with respect to Espinosa, but in colloquy 
with the court he acknowledged that Espinosa liad filed an application 
which could not be allowed under the statute.* The District Court over- 
ruled the Government's motion to dismiss and decided the merits on cross- 
motions for summary judgment. 

The District Court held that the five-year residence requirements violated 
the Due Process Clause of the Fifth Amendment = and that since it could 
not be severed from the requirement of admission for permanent residence, 
the alien eligibility provisions of § 1395o(2) (B) were entirely unenforceable. 
Diaz y\ Weinberger, m F. Supp. 1 (S.D. Fla. 1973). The District Court 
reasoned that "even though fourteenth amendment n lions of equal protec- 
tion are not entirely congruent with fifth amendment concepts of due proc- 
ess," id.^at 9, the danger of unjustifiable discrimination agpJnst aliens in 
the enactment of welfare programs is so great, in view of complete 
lack of representation in the political process, that this fh ^1 statute 
should be tested under the same pledge of equal protection as a state statute. 
So tested, the court concluded that the statute was invalid because it was 
not both rationally based and free from invidious discrimination. It re- 
jected the desire to preserve the fiscal integrity of the program, or to treat 
some aliens as less deserving than others,_as adequate justification for the 
statute. Accordingly, the court enjoined the Secretary from refusing to en- 
roll members of the class and subclass represented by appellees. 

The Secretary appealed directly to this Court.« We noted probable juris- 
diction. 416 U.S. 980. After hearing argument last Term, we set the case for 
reargument. 420 U.S. 959. We now consider (1) whether the District Court 
had jurisdiction over Espinosa's claim; (2) whether Congress may discrimi- 
nate in favor of citizens and against aliens in providing welfare bene- 
fits; and (3) if so, whether the specific discriminatory provisions in § 
1395o(2).(B) are constitutional. 

I 

Espinosa's claim squarely raises the question whether the requirement of 
five years continuous residence is constitutional, a question that is not neces- 



* See post, at 8-9 and n. 11. 

•"[N]or shall any person ... be deprived of life, liberty, or property, without due 
process of law " U.S. Const., Amend. V. 

•The Secretary as<iprted jurisdiction in this Court by direct appeal under 28 U.S.C. 
§§ 1252, 1253. Sin.-e .?e possess jurisdiction under § 1252, which provides for direct 
appeal to this Court from a judgment of a federal court holding a federal statute 
unconstitutional in a civil action to which a federal officer is a party, we need not 
Q decide -whether an appeal lies under § 1253. Weinberger v. Salfi, 422 U.S. 749, 763 n 8 
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: . sarily ^presented by the claims of Diaz and Clara. For if the requirement 
\ of admission for permanent residence is valid, their applications were prop- 
erly denied even if &e durational residence requirement is defective/ We 
* must therefore decide whether the District Court had jurisdiction over 
J . Espinosa's claim. 

We haverlittle difficulty with Espinosa's failure to file an application with 
; the Secretary until after he was joined in the action. Although 42 U.S.C. 
§ 405 (g) establishes filing of an application as a nonwaivable condition of 
jurisdiction, lfa/Acu?j y. Ehiridgei No. 74-204, Slip op., at 6-7 (Feb.. 24, 
1976) i Weinberger v. Sdfi, 422 U.S. 749, 764, Espinosa satisfied this con- 
dition while die case was>pending in the District Court A supplemental 
^ complaint in the District Court would have eliminated this jurisdictional 

issue,® since the record discloses, both by affidavit and stipulation, that the 
- jurisdictional .condition was satisfied, it is not too late, even now, to sup- 

; J^ement the complaint to allege this fact.* Under these circumstances, we 
— — ^ treat the leadings as properly supplemented by the Secretary's stipulation 

that Espinosa had filed an application. 
[ A: further problem is presented by tlie absence of any formal administra- 

1 tive.action by the Secretary denying Espinosa's application. Section 405(g) 

requires a final decision by the Secretary after a hearing as a prerequisite 
of jurisdiction. Mathews v. Eldridge^ supra. Slip op., at 6-8; Weinberger 
V. Sdfi, supra^ at 76S-765. However,' we held in Salfi that tlie Secretary 

rniil^ lyiiivft thft ftYhfliifttinn rpqin'rftmpnt<; whiVh th^^ prnvisinn finntpmplntftg 

and that he. had done so in that case. /J., at 765-767; accord, Mathews y. 
Eldridge, supra, Slip op., at 6-8 (dictum) ; Weinberger v. Wiesenjeld, 420 
U.S. 636, 641 n. 8. We reach a.similar conclusion here. 

The plaintiffs in Salfi alleged that their claims had been denied by the 
locaLand regional Social Security offices and that the only question was one 
of constitutional law, beyond the competence of the Secretary to decide. 
These allegations did not satisfy the exhaustion requirements of § 405(g) 
or the Secretary's regulations, but the Secretary failed to challenge the suffi- 
ciency of the allegations on this ground. We interpreted this failure as a 
determination by the Secretary that exhaustion would have been futile and 
deferred to his judgment that the only issue presented was the constitu- 
tionality of a provision of the Social Security Act. 



* Diaz and Clara contend that requirement of lawful admission for permanent residence 
should be construed so that it is satisfied by aliens, such as themselves, who have been 
paroled into the United States at the discretion of the Attorney General. However, such 
aliens remain in the United Slates at the discretion of the Attorney General, 8 U.S.C. 

' \ 1182(d) (5), and hence cannot have been **lawfully admitted for permanent residence," 

88 1 1395o(2) (B) requires. 
•Fed' Rule Civ. Proc. 15(d) ; Security Ins. Co. of New Haven v. United States ex ret. 

I H;:ydis,m F.2d 444;447-449 (CA9 1964). 

•"Defective allegations of jurisdiction may be amended, upon terms, in the trial or 

u tppclJate courts." 28 U,S.C, 51653, Although the defect in Espinosa's allegations must 

be cured by supplemental pleading, instead of amended pl^ding, the statutory purpose 
of avoiding needless sacrifice to defective pleading applies equally to this case. See 
Scklesinger \, Councilman, 420 U.S. 738, 744 n. 9; Willingham v, Morgan, 395 U.S. 
402, 407-406 and n. 3. Despite Espinosa's failure to supplement the complaint, the 
District Court was aware that he had filed his application; since the Secretary stipulated 

^ jii.* the application had been filed, the defectJnJhe pleadings surely did, not prejudice 
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The same reasoning applies to the present case. Although the . .x^retary 
moved to dismiss for failure to exhaust administrative remedies, ai irie hear- 
ing on the motion he stipulated that no facts were in dispute, that the case 
was ripe for disposition by summary judgment, and that the only issue be- 
fore the District Court was the constitutionality of the statute.^^ As in 
Salfi, this constitutional question is beyond the Secretary's competence. In- 
Heed, the Secretary has twice stated in this Court that he stipulated in the 
District Court that Espinosa's application would be denied for failure to 
meet the durational residence requirement." Foi jurisdictional purposes, 
we treat the stipulation in the District Court as tantamount to a decision 
denying the application and as a waiver of the exhaustion requirements. 
Cf . Weinberg v. Wiesenfeld, supra, at 640 n. 6, 641 n. 8. 

We conclude, as we did in Salfi, that the Secretary's submission of the 
question for dec.jion on the merits by the District Court satisfied the statu- 
tory requirement of a hearing and final decision. We hold that Espinosa's 
claim, as well as the claims of Diaz and Clara, mui be d-^cided. 



II 

There are literally millions of aliens within the jurisdiction of the United 
States. The Fifth Amendment, as, well as the Fourteenth Amendment, pro- 
tects every one of these persons from deprivation of life, liberty or property 
without due process of law. Wong Yang Sung v. McGrath, 339 U.S. 33, 
48-51; Wong Wing v. United States, 163 U*S. 228, 238; see Russian Vol- 
unteer Fleet V. United States, 282 U.S. 481, 489. Even one whose presence 
in this country is unlawful, involuntary, or transitory, is entitled to that con- 
stitutional protection. Wong 3^ang Sung, supra; Wong Wing, supra. 

The fact that all persons, aliens and citizens alike, are protected by the 
Due Process Clause !oes not lead to the further conclusion that all aliens 
are entitled to enjoy all the advantages of citizenship or, indeed, to the 
conclusion that all aliens must be placed in a single homogenous legal classi- 
fication. For a host of constitutional and statutory provisions rest on the 
premise that a legitimate distinction between citizens and aliens may 
justify attributes and benefits for one class not accorded to the other; 



ERIC 



^ Record on Appeal, at 22*1-227. See Memorandum of Law in Support of Defendant's 
Motion for Summary Judgment and in Opposition to Plaintiffs* Motion for Summary 
Judgment, Record on Appeal, at 259-260. 

"Jurisdictional Statement, at 3 n. 3; Brief for the Appellant, at 3 n. 5. In his 
Supplemental Brief, filed after our decision in Salfit the Secretary argues that ths 
District Court did not possess jurisdiction over Espinosa's claim because it was not 
until after the District Court had issued its injunction that the Secretary resolved an 
unspecified factual issue presented by Espinosa's application, and that such a belated 
eoniirmiition that Espinosa's application should be denied could not confer jurisdiction 
upon the District Court nunc pro tunc. Supplemental Brief for the Appellant, at 4 and 
n. 1. However, the District Cou/t's jurisdiction was not founded upon the Secretary's 
subsequent confirmation that Espinosa's application should be denied, but rather upon 
the Secretary's stipulation in the District Court that no factual issues remained, that 
the ease was ripe for disposition by summary judgment, end that the only issue was 
the constitutionality of the statute. Even though Salfi had not been decided when he so 
stipulated, he is not now free to withdraw his stipulation, and no reason appears why 
he should be permitted to do so. 

"The Constitution protects the p*ivilegcs and imm»Mitie8 only of citizens. Amend. 
XIV, §1; see Art. IV, §2, cl. 1, ar.d the right to * ie only of citizens. Amends. XV, 
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and the class of aliens is itself a heterogenous multitude of persons with a 
wide«ranging variety of ties to this country.*' 

In the exercise of its broad power over naturalization and immigration, 
Congress regularly r akes rules that would be unacceptable if applied to 
citizens. The exclusion of aliens" and the reservation of the power to 



XIX, XXIV, XXVI. Il requires thai Represenialives halfc been citizens for seven years, 
Alt. I, §2, cl. 2, and Sccalors citizens for nine. Art. I, § 3, cl. 3, and that the President 
be a -Natural bom Citizen." Art. II, § 1, cl. 5. 

A multitude of federal statutes distinguish between citizens and aliens. The whole 
of Title 8 of the United States Code, regulating aliens and nationality, is founded on the 
legitimacy of distinguishing citizens and aliens. A variety of other federal statutes provide 
for disparate treatment of aliens and citizens. These include prohibitions and restric* 
tions upon government. employment of aliens, e. g., 10 U.S.C. §5571; 22 U.S.C. 51044 
(e), upon private employment of aliens, e. g., 10 U.S.C. §2279; 12 U.S.C. §72, and 
upon investments and businesses of aliens, e. g., 12 U.S.C. §619; 47 U.S.C. §17; 
statutes excluding aliens from benefits available to citizens; e. g., 26 U.S.C. §931 (1970 
ti. and Supp. IV); 46 U.S.C. § 1171(a), and from protections extended to citizens, 
c. g.y 19 U.S.C. § lb26; 29 U.S.C. §633a (1970 ed^ Supp. IV) ; and statutes imposing 
added burdens upon aliens, e. g., 26 U.S.C. § 6851(d) ; 28 U.S.C. § 1391(d). Several 
statutes treat certain aliens^ more favorably than citizens. E. g., 19 U.S.C. § 1586(e) ; 50 
U.S.C. App. §453 (1970 ed., Supp. W). Other statutes, similar to the one at issue in 
this case, provide for equal treatment of citizens and aliens lawfully admitted for 
permanent residence. 10 U.S.C. §8253; 18 U.S.C. §613(2) (1970 ed., Supp. IV) . Still 
others equate citizens and aliens who have declared their intention to become citizens. 
E. g.y 43 U.S.C. § 161; 30 U.S.C. §22. Yet others condition equal tieatment of an 
alien upon reciprocal treatment of United States citizens by the alien's own country. 
E. g,, 10 U.S.C. §7435 (a); 28 U.S.C. §2502. 

"The classifications among aliens established by the Immigration and Nationality Act, 
66 Stat. 163, as amended, 8 U.S.C. § 1101 et seq. (1970 ed. and Supp. IV), illustrate the 
diversity of aliens and their ties to this country. Aliens may be immigrants or non- 
immigrants. 8 U.S.C. § 1101(a) (15). Immigrants, in turn, are divided into those who are 
subject to numerical limitations upon admissions and those who are not. The former 
are subdivided into preference classifications which include: grown unmarried children 
of citizens; spouses and grown unmarried children of aliens lawfully admitted for 
permanent residence; professionals and those with exceptional ability in the sciences 
or arts; grown married children of citizens; brothers and sisters of citizens; persons who 
perform specified permanent skilled or unskilled labor for which a labor shortage exists; 
and certain victims of persecution and catastrophic natural calamities who were granted 
conditional entry and remained in- ihe United States at least two years. 8 U.S.C. 
§ 1153(a) (l)-(7). Immigrants not subject to numerical limitations include: cbildre:^ 
arid spouses of citizens and parents of citizens at least 21 years old; natives of inde- 
pendent countries of the Western Hemisphere; aliens lawfully admitted for permanent 
residence returning fronr temporary visits abroad; certain former citizens who may 
reapply for acquisition of citizenship; certain ministers of religion; and certain em* 
ployees or former employees of the United States Government abroad. 8 U.S.C. 
§§ 1101(a) (27), 1151(a), (b). Nonimmigrants include: officials and employees of 
foreign governments and certain international organizations; aliens visiting temporarily 
for business or pleasure; aliens in transit through this country; alien crewmen serving 
on a vessel or aircraft; aliens entering pursuant to a treaty of commerce and navigation 
to carry on trade or an enterprise in which they have invested; aliens entering to study 
in this country; certain aliens coming temporarily to perform services or labor or to 
serve as trainees; alien representatives of the foreign press or other information media; 
certain aliens coming temporarily to participate in a program in their field of study 
or specialization; aliens engaged to be married to citizens; and certain alien^employees 
entering temporarily to continue to render services to the same employers. 8 U.S.C. 
§ 1101(a) (15). In addition to lawfully admitted aliens, there are, of course, aliens who 
have entered illegally. 
O " Kleindienst v. Mandel, 408 U.S. 753, 765-770. 
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deport** have no permissible counterpart in the Federal Government's 
power to regulate the conduct of its own citizenry." The fact that an act of 
Congress treats aliens differently from^citizens does • ot in itself imply that 
such disparate treatment is "invidious." 

In particular, the fact that Congress has provided some welfare benefits 
for citizens does not require it to provide life benefits for all aliens. Neither 
the overnight visitor, the^ unfriendly agent of a hostile foreign power, the 
resident diplomat, nor the illegal entrant, can advance even a colorable con- 
stitutional claim to a share in the bounty that a conscientious sovereign 
makes available to its own citizens and some of its guests. The decision to 
share that. bounty with our guests may take into account the character of 
the relationship between the alien and this country: Congress may decide 
that as the alien's tie grows stronger, so does the strength of his claim to an 
rjual share of that munificence. 

The real question presented by this case is not whether discrimination 
between citizens and aliens is permissible; rather, it is whether the statutory 
discrimination within the class of aliens — allowing benefits^ to some aliens 
but not to others — is permissible. We turn to that question. 

Ill 

For reasons long recognized as valid, the responsibility for regulating the 
relationship between the United States and our alien visitors has been 
committed to the political branches of the Federal Government.*^ Since de- 
cisions in these matters may implicate our relaiions with foreign powers, 
and'Since a wide variety of classifications must be defined in the light of 
changing political and economic circumstances, such decisions are fre- 
quently of a character more appropriate to either the legislature or the 
executive than to ihe judiciary. This very case illustrates the need for flexi- 
bility in policy choices rather than the rigidity often characteristic of con- 
stitutional adjudication. Appellee.3 Diaz and Clara are but two of over 
440,000 Cuban refugees who arrived in the United States between 1961 
and 1972.^® And the Cuban parolees are but one of several categories of 
aliens who have been admitted in order to make a humane response to a 
natural catastrophe or an international political situation.^® Any rule of 
constitutional law that would inhibit the flexibility of the political branches 
of government to respond to changing world conditions should be adopted 



^Galvan v. Press, 347 U.S. 522, 530-532; Harisiades v. Shaugknessy, 342 U.S. 580, 
584-591. 

^Sce Zemel v. Rusk, 381 U.S. 1, 13-16, Aptkeker v. Secretary of State, 378 U.S. 500, 
505-514; Kent v. DuUes, 357 U.S. 116, 125-130. 

""EA3ny policy toward aliens is vitally and intricately intenvoveii with contempo* 
raneous policies in regard to the conduct of foreign relations, the war power, and the 
maintenance of a republican form of government. Such matters are so exclusively 
entrusted to the political branches of government as to be largely immune from judicid 
inquiry or interference." Harisiades v. Shaughnessy, 342 U.S. 580, 588-589 (footnote 
omitted). Accord, c. g., Kleindienst v. Mandel, 408 U.S. 753, 765-767; Fong Yue Ting 
v. United States, 149 U.S. 698, 711-713. 

"Cuban Refugee Program, Weekly Siatistical Report for November 13-17, 1972, 
Joint Appendix, at 40. 
Q '»See 8 U.S.C. §§ 1153(a) (7), 1182(d) (5). 
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only ^i^' the greatest caution .^o The reasons that preclude judicial review 
of political questions 21 also dictate a narrow standard of review of deci- 
sions made by the Congress or the President in the area of immigration 
aiid naturalization-. 

Since it is obvious that Congress has no constitutional duty to provide 
all aliens with the welfare benefits provided to citizens, the party challenging 
the constitutionality of the particular line Congress has drawn has the bur- 
den of advancing principal reasoning that will at once invalidate that line 
and yetaolera'ic a different line separating some aliens from others. In this 
caisc the appellees have challenged two requirements, first that the alien be 
admitted as a permanent resident, and second that his residence be of a 
duration of at least five years. But if these requirements were eliminated, 
surely Congress would at least require that the alien's entry Le lawful; 
even then, unless mere transients are to be held constitutionally entitled to 
benefits, some durational requirement would certainly be appropriate. In 
short, it. is unquestionably reasonable for Congress to make an alien's 
eligibility depend on both the character and the duration of his residence. 
Since neither requirement 's wHoliy irrational, this case essentialiy involves 
nothing more than a dlaim that it Would have been more reasonable for 
Congress to select somewhat different requirements of the same kind. 

We may assume that the five-year line drawn by Congress is longer than 
necessary to protect the fiscal integrity of the program." We may also as- 
|ume that unnecessary hardship is incurred by persons just short of quali- 
fymg. But it remains true that some line is essential, that any line must 
produce some harsh and apparently arbitrary consequences, and, of greatest 
importance, that those who qualify under the test Congress has chosen may 
reasonably be presumed to have a greater affinity to the United States than 

•• An unlikely, but nevertheless possible consequence of holding that appellees are 
conamutionally entitled to welfare benefits would be a further extension of similar 
benefits to over 440,000 Cuban parolees. 

**"It is apparent that several formulaiiciis which vary slightly according to the 
settings in which the questions arise may^describe a political question, although each 
has one or more elements which identify it as essentiaUy a function of the separation 
of powers. Prominent on the surface of any case held to involve a political-question is 
lound-a lextualJy demonstrable constitutional commitment of the- issue to a coordinate 
political department; or a lack of judicially discoverable and manageable standard! or 
molving It ; or the inappssjbility of deciding without an . initial policy detennination of a 
kind clearly for nonjudicial discretion; or the impossibility of a court's undertaking 
independent resolution without expressing lack of the respect due coordinate branches 
of government; or an unusual need for unquestioning adherence to a political decision 
already made; or the potentiality of embarrassment from multifarious pronouncements 
by various departments on one question.** Baker v. Can, 369 U.S. 186, 217.> 

The District Court held that the durational residence requirement was not rationally 
related to maintaining the fiscal integrity of the Medicare Part B program because- 
the program is financed on a "current cost** basis, half by appropriations from the 
general revenue and half by premiums from enrolled individuals ;-beca!i8e aliens who 
do not meet *he residence requirement would constitute no' greater burden bn the 
general revenues than enrolled citizens who have not paid federal taxev or who pay 
their premiums from federally subsidized welfare benefits; because aliens, like citizens, 
must pay federal taxes; and because the residency requirement only postopones treatment 
Sj uicns until costlier medical care is necessary 361 F. Supp., at 10-12. 
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those who do not. In short, citizens and those who are most like citizens 
qualify. Those who are less like citizens do not. 

The task of classifying persons for medical benefits, like the task of 
drawing lines for federal tax purposes, inevitably requires that some per- 
sons who have an almost equally strong claim to favored treatment be placed 
on different sides of the line; the differences between the eligible and the 
ineligible are differences in degree rather than differences in the character of 
their respective claims. When this kind of policy choice must be made, we are 
especially teluctant to question the exercise of congressional judgment."^ 
In this case, since appelleef have not identified a p/incipled basis for pre- 
scribing a different standard than the one selected by Congress, they have, 
in effect, merely invited us to substitute our judgment for that of Congress 
in deciding which aliens shall be eligible to participate in the supplementary 
insurance program on the same conditions as citizens. We decline the invi- 
tation. 



The cases on which appellees rely are consistent with our conclusion 
that this statutory classification does not deprive them of liberty or property 
without due process of law. 

Graham v. Richardson, 403 U.S. 365, provides the strongest support for 
appellees' position. That case holds that state statutes that deny welfare 
benefits to resident aliens, or to aliens not meeting a requirement of dura- 
tional residence within the United States, violate the Equal Protection 
Clause of the Fourteenth Amendment and encroach upon the exclusive 
federal power over the entrance and residence of aliens. Of course, the latter 
ground of decision actually supports our holding today that it is the busi- 
ness-of the political branches of the Federal Government, rather than that 
of either the States or the federal judiciary, to regulate the conditions of 
entry and residence of aliens. The equal protection analysis also involves 
significantly different considerations "because it concerns the relationship 
between aliens and the States rather than between aliens and the Federal 
Government. 

Insofar as state welfare policy is concerned,-* there is little, if any, basis 
for treating persons who are citizens of another State differently from 
persons who are citizens of another country. Both groups are noncitizens 
as far as the State's interests in administering its welfare programs are 
concerned. Thus, a division by a State of the category of persons who are 
not citizens of that State into subcategories of United States citizens and 
aliens has no apparent justification, whereas, a comparable classification 
by the Federal Government is a routine and normally legitimate part of its 
business. Furthermore, whereas the Constitution inhibits every State's power 
to restrict travel across its own borders. Congress is explicitly empowered 
to Hxsrcise that type of control over travel across the borders of the United 



" JTeinberger v. Salfi, 422 U.S. 749, 768-774; Dandridge v. jnUiams, 397 VS. 471, 
483-487. 

'*We have left open the question whether a Slate may prohibit aliens from holding 
ele'^tive or important nonelcctive positions or whether a State may, in some circum* 
stances, consider the alien status of an applicant or employee in making an individual* 
izcd employment decision. See Sugarman v. Dougall, 413 U.S. 634,^646-649. In re Griffith, 



IV 




O „ 413 U.S. 717, 728-729 and n. 21. 
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The distinction between the constitutional limits on state power and 
the constitutional: grant of power to the Federal Government also ex- 
plains why appellees' reliance on Memorial Hospital v. Maricopa^County, 
415 U.S. 250, is misplaced. That case involved Arizona's requiranent 
of durational residence within a county in order to receive nonemer- 
gency medical care at the county's expense. No question of alienage 
was involved. Since the sole basis for the classification between resi- 
dents impinged on the constitutionally guaranteed right to travel within 
the "United States, the holding in Shapiro v. Thompson, 394 U.S. 
618, required that it be justified by a compelling state interest.^* Find- 
ing no such justification, we held that the requirement violated die 
Equal Protection Clause. This case, however, involves no state impairment 
of the right to travel — nor indeed any impairment whatever of the right 
to travel within the United States; the predicate for the equal protection 
analysis in those cases is simply not present. Contrary to appellees' char- 
acterization, it is not "political hypocrisy" to recognize that the Fourteenth 
Amendment's limits on state powers are substantially diflFerent from the con- 
stitutional provisions applicable.to the federal power over immigration -and 
naturalization. 

Finally, we reject the suggestion that United States Dept. of Agriculture 
V. Moreno, 413 U.S. 528, lends relevant support to appellees' claim. No 
question involving alienage was presented in thf|t case. Rather, we found 
diat the denial of food stamps to households containing unrelated members 
was not only unsupported by any rational basis but actually was intended to 
discriminate against certain politically unpopular groups. Tliis case involves 
no impairment of the freedom of association of either citizens or aliens. 

We hold that § 1395o(2)(B) has not deprived appell^^s of liberty or 
property without due process of law. 

TTie judgment of the District Court is p J 



""Stale alien residency requjrernenis that either deny welfare benefits to noncitizens 
or condition them on longtime residency, equate with the assertion of a right, incon* 
sisteat with federal poli.cy, to deny entrance and abode. Since such laws encroach upon 
exclusive federal power, they are constitutionally impermissible." Graham v. Richardson^ 
suproy at 380. 

*• In Shapiro v. Thompsort, we held that stateMmposed requirements of durational 
residence within the State for receipt of welfare benefits denied equal protection because 
such requirements unconstitutionally burdened the right to travel interstate. Since-the 
requirements applied to aliens and citizens alike, we did not decide whether the right 
to travel interstate was conferred only upon citizens. However, our holding was predicated 
expressly on the requirement "that all citizens be free to travel throughout the length 
aind breadth of our land uninhibited by statutes, rules, or regulations which unreason* 
ably burden or restrict this movement." /(/., at 629. See Graham v. Richardson^ supra, 
at 37&-376, 377-380. 

Apf^I-^^cs also gain no support from Washington v, Legranty 394 U.S. 618, a case 
decided with Shapiro v. Thompson. Legrant involved a congrcssionally imposed require* 
ment of one year's residence within the District of Columbia for receipt of welfare bene* 
fits. As in Shapiro Thompson^ no question of alten,<ige was involved. We held that 
the requirement violated the Due Process Clause of the Fifth Amendment for the same 
reasons that the 8tate*imposed durational residence requirements violated the Equal 
Protection Gause of the Fourteenth Amendment, /i., at 641*>642. Unlike the situation 
in Shapiro and Legrant^ the durational residence requirement in this case could at most 
deter only the travel of aliens into the United States. The power of Congress to prevent 
O the travel of aliens into this country cannot seriously be questioned. 
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SECTION 1614(d)(2) and 1614(f)(1) (42 U.S.C. 1382c(d)(2) and 
1382c(fXl))— SUPPLEMENT AL SECURITY INCOME-^MARITAL 

RELATIONSHIP^ 



The claimant and a woman whom he nolds out to the community to be Kis 
wife, reside in a State which does not recognize common-law marriages. The 
Social^Security Administration determined that a husband-wife relatior.ship 
existed^according to section 1614(d)(2) of the Social Security Act. The claim- 
ant contended that since the State of his residence does not recognize a 
{marriage relationship, the Federal Govemmeni should be precluded from 
irecognizing one. //Wrf, a husband-wife relationship as defined in section 
1614(dK2) of the Social Security Act, as amended, does exist whether or not 
such felatidhship is recognized by the State in which they reside. Because of 
this relationship, the claimant is subject to the income and resource deeming 
provisions of section 1614(0(1) of the Social Security Act. 



The general issue is whether the claimant is a "husband" under section 
1614(d)(2) of the Social Security Act, as amended, and if so, is the 
claimant affected by the deejning provisions of section 1614(f)(1) of the 
Social Security Act, as amended. The specific issues to be decided 
are: Whether the claimant and a woman who are holding themselves out 
as man and wife to the community in which they reside, are husband and 
wife under the Social Security Act; and what effect would a State's 
'lonre cognition of a common-law marriage have in the final determination 
as to whether they are husband and wife? 

The claimant, an obviously disabled individual, appeared at the hear- 
ing with a woman whom he identified as his wife. Eve. Claimant admitted 
at the hearing that he considered Eve to be his wife and that they had 
lived together holding themselves out to the community as man and wife 
since 1971. He indicated that there had never been a formal marriage 
ceremony binding; them but that they looked upon one another as hus- 
band and-wife. Eve also indicated in her testimony at the hearing that the 
claimant's testimony was substantially correct. Both indicated that the 
O hild now living with them was the natural son of the claimant and Eve. 



20 CFR 416.1003(b) and (c) and 416.1005(a) 
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Section 1614(dK2) of the Social Security Act provides that: 

"In determining whether two individuals arc husband and wife for purposes 
of this title, appropriate Stale Law shall be a{)plicd;*except that ... if a man 
and woman arc found to be holding themselves out to the community in which 
they reside as husband and wife, they shall be so considered for purposes of 
this title notwithstanding any other provision of this section." 

Section 416.1005(a) of Regulations No. 16 reads in part as follows: 

"Two individuals may be considered to be husband and wife for the purpose 
of determining that one Js the spouse of the other under title XVI of the Act if 
at the time the application for payments is made or at any later date: 

(I) The individuals are living together in the same household, and holding 
themselves out to the community in which they reside as husband and 
wife . . 

Section 416.1003(b) and (c) of Regulations No. 16 in this regard reads as 
follows: 

"For purposes of this subpart, the term ^household* means one or more 
individuals living as a family unit, in a single place of abode . . . A'man and 
woman-are ^holding themselves out^as husband and wife' if they represent 
themselves as husband and wife (or as married to each other) to relatives, 
friends, neighbors, or tradespeople with whom they do business." 

Claimant does not contest the factual situation in the case but dis- 
agree? with the legal application of the Law and Regulations dealing with 
the legal definition of husband and wife and the application of deerning 
provisions. Claimant's main contention is that since the State of Ken- 
tucky does not recognize common-law marriages that this would preclude 
the Federal Government, specifically the Social Security Administration, 
from recognizing their common-law marriage, and thus finding that 
^ claimant and Eve were husband and wife and further finding that the 
deeming provisions of the Social Security Act would apply. 

Since claimant and Eve have conceded that they have held thernselves 
out as husband and wife in the community, and have considered them- 
selves to be husband and wife since 1971, the question for decision is, 
what effect does the State of Kentucky's refusal to recognize common-law 
marriage have on the Federal Government's recognition of the claimant 
and Eve as husband and wife? The answer is found in the above cited 
Section 1614(d)(2) of the Social Security Act. 

This section of the Act is intended to inform.us that whether or not a 
State recognizes a common-law marriage is not the criteria by which the 
Federal Government will ultimately decide whether or not a man and 
woman are truly husband and wife. This section indicates that if a State 
were to find a common-law relationship between a man and woman and 
were to recognize such relationship as a valid marriage, the Federal 
Government would accept this in determining that they were man and 
wife. In the reverse situation where no valid marriage is recognized by a 
State, the Federal Government, more specifically the Social Security 
Administration, is directed to look at the specific relationship between 
the man and woman themselves, i.e., do they treat one^another as man 
and wife, do they indicate to others in the surrounding area in which they 
© .ve that they are man and wife? 
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Once it is determined that claimant and Eve are husband and wife, 
whether common-law or otherwise, or whether or not recognized^by the 
State in which they reside, the application of the deeming provisions of 
the Social Security Act must follow. Subject4o certain exclusions in the 
Social Security Act,.the income and resources of Eve will be deemed to 
the claimant. 

In view of the above premises, the Hearing Examiner concludes that 
the claimant and Eve are husband and wife and have been husband and 
wife, according to their own testimony, since 1971 and, will continue to be 
husband and wife: Furthermore, since they are husband and wife, as 
defined by Section 1614(d)(2), Social Security Act, as amended, they 
automatically are subject to the income and resources deeming provisions 
of Section 1614(fXl) of the Social Security act, as amended, which pro- 
vides: 

"For purposes of delermining eligibility for and the amount of Ijenefils for any 
individual who is married and whose spouse is living with him in the same 
household but is not an eligible spouse, such individuaPs income and re- 
sources shall be deemed to include any income and resources of such spouse, 
whether or not available to such individual, except to the extent determined 
by the Secretary to be inequitable under r circumstances." 

It is the decision of the Hearing Examiner that the claimant and Eve are 
husband and wife as defined by Section 1614(d)(2) of the Social Security 
Act, as amended, and as such they are subject to the income and 
resources deeming provisions of Section 1614(f)(1) of the Social Security 
act, as amended. 



Definition of Eligible Spouse 

SECTION 1614(b) (42 U.S.C. 1382c(b) X— SUPPLEMENTAL SECURITY 
INCOME--DEFINITION OF ELIGIBLE SPOUSE 

20 CFR 416.1040 and 416.1321 (a) SSR 76-41 

The claimant for supolemental security income payments and her spouse 
separated in September 1974;_bolh continued to live alone. The couple obtained 
a divorce in March 1975. Payments to the spouse were suspended by the Social 
Security Administration in December 1974 after his checks were relumed by the 
postal service as undeliverable. The claimant contends she should have received 
a payment as an eligible individual at the time the spouse's payments ceased. 
Held, through March 1975, the claimant and her spouse continue to meet the 
definition of an eligible couple. as set forth in section 416.1040 of Regulations 
No. 16. 

The claimant and her husband were married on January 24, 1971. Prior 
to September 30, 1974, both were eligible for supplemental security income 
benefits and were receiving said benefits as an eligible couple. A determina- 
tion was made that, effective October 1974, the benefits would be reduced 
in consideration of income which her husband vyas receiving as an employee. 
The claimant objected to such reduction stating that she and her husband 
Q eparated on Sept'jmber 30, 1974. Her husband left her after they received 
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the notices that their checks would*'be reduced; The claimant's husband 
allegedly stated he would not support her. 

Regulations No. 16, section 416.1040 provides, in general, that where 
an eligible individual and an eligible spouse are .receiving payments under 
title, XVI of the Social Security Act, the eligible spouse will no longer 
qualify as a spouse, effective with the month following the month in which 
the marriage is terminated or deemed terminated. The eligilDle spouse, if 
otherwise qualified, may receive benefits as an eligible individual beginning 
with the month following siich month of termination. A marriage may be 
terminated by death, divorce, or annulment. Where a court of competent 
jurisdiction issues a decree of divorce, both parties shall be deemed not 
married to each other beginning with the month following the month in 
which the decree becomes final. Section 416.1040(c) provides, in effect, 
that in the case of separation of parties, where neither party begins living 
with another individual, that such eligible individual and eligible spouse 
shall not be considered husband and wife effective with the month in which 
they have been separated for six months. The six month period of separa- 
tion shall be. counted from the date of separation. Where, however, one of 
^ the parties begins living with another individual, the eligible individual 
and eligible spouse shall not be considered husband and wife effective with 
the month in which the eligible individual or the eligible spouse commenced 
> living in the same household with such other person. 

The claimant had not been living with her husband or any other indi- 
vidual since September 30, 1974, and for a period of at least six months, 
and stated that to the best of her knpwledge, her husband had not been 
living with another individual for a similar period of time. 

The marriage wasUerminated by divorce effective March 25, 1975. There- 
fore, the parties would have been deemed not to be married to each other 
beginning with the month following the month in which the decree became 
final, in this case, April 1975. 

In addition, on March 30, 1975, the claimant and her spouse were sepa- 
rated for a period of six months, neither party having begun living with 
another individual in the interim. Thus, the claimant and her spouse should 
not have been considered to be husband and wife for the purposes of title 
XVI of the Social Security Act effective March 30, 1975, and the claimant, 
being presumably otherwise qualified, should have received payments as an 
eligible individual effective the following month, April 1975. 

It is, however, the contention of the claimant and there is an abundance of 
evidence, both in the form of testimony and documentary evidence to the 
effect that the claimant did not receive support from her former husband 
prior to September 30, 1974, nor after that date. There is, however, no 
provision under title XVI of the Social Security Act for consideration of 
whether support is being given between members of an eligible couple, that 
is, an eligible individual and an eligible spouse, or how benefits which are 
received are divided and apportioned between them, or how such benefits 
are to be used. The law provides that an eligible individual with an eligible 
spouse receives benefits at a different rate than that of an eligible individual 
alone. Whether a member of an eligible couple is or is not receiving support 
from her spouse is, therefore, not determinative of the issues to be decided 
in this case. 

O The claimant further contended that her former husband's benefits were 
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teminatcd effective December 1, 1974, and that following the separation 
on September 30,, 1974, the husband maintained a separate residence where 
he received -his SSI; checks. She further stated that payments continued 
until December 1, 1974, then his benefite were terminated as his October 
check was returned to Social Security because he no longer resided at the 
address he had previously given and no additional or forwarding address 
was provided. 

Hie claimant contends her husband did not receive payments after Sep- 
tember 1, 1974, and for all practical purposes was terminated on or about 
October 1, 1974.. Sbce the theory of a reduced check to the claimant is 
based on payments to her spouse, no reduction was in order after October 
1, 1974, as her spouse at that time was receiving no payments. 

Subpart M of Social Security Regulations No. 16 provides for suspensions 
and terminations of supplemental security income benefits. Section 
416.1321(a) of said Subpart M provides as follows: 

**Whcn siupension is proper. Suspension of benefit payments is required ■when 
a-recipient is idive but no longer meets the requirements of eligibility under 
title XVI of the Act (see Subpart B of this part) and termination in accordance 
with section 416.133W16. 1335 does not apply. (This subpart does not cover 
suspension of- payments for administrative reasons, as, for example, when mail 
is returned as undeliverable by the postal service and the Administration does 
not have a valid mailing address for a recipient or when the representative 
payee dies and a search is underway for a substitute representative payee.)** 

The husbalTd's benefits were not suspended or terminated within the 
meaning of the above cited section of Regulations No. 16, but the payments 
were suspended for administrative reasons, as when mail is returned as 
undeliverable by the postal service and the Social Security Administration 
does not have a valid mailing address for a recipient. In the absence of 
evidence to the contrary, it appears the husband continued to be eligible for 
benefits and was a member of an "eligible couple" from the time of sepa- 
ration through the month of March. The claimant, therefore, was also a 
member of an eligible couple (or more accurately) an eligible individual 
with an eligible spouse. 

Tlierefore, it is held that the claimant's supplemental security income 
benefits should have been reduced effective October 1974 because of her 
eligible spouse's income, but that claimant being otherwise qualified, should 
receive payments as an eligible individual effective April 1975. 



SECTION 1614(d) (2) (42 U.S.C. 1382c(d) (2))— SUPPLEMENTAL SE- 
CURITY INCOMES-ELIGIBILITY— MARITAL RELATIONSHIP 



20 CFR 416.1003(c), 416.1005(a)(1), 416.1007, 416.1035, and 
416J185(a) 
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The claimant lives in the same household with a person of the opposite sex 
^'^"'and they are known throughout the community in which they live as man and 
wife. The claimant contends she is not in a husband*wife relationship with the 
peron with whom she has been living because she is still legally married to 
another man. Heldt the claimant Is determined to be in a marital relationship 
for Supplemental Security Income purposes as defined by Section 1614(d) (2) 
of the Social Security Act, as amended. 

The claimant stated that she has lived with W since 1945 following a 
separation from her lawful husband. "I began living with W and have lived 
with him since then (1945) — altho»^gh we have never been married. W and 
I have four children; two of them still live at home with us. He lists me as 
his wife on his tax returns, we have a joint checking account and our can 
is in both our names." 

A copy of Ws wage and Idx statement discloses that he earned $15,501.95 
in 1974. In addition, a receipt of rent discloses that the lesspr of the 
claimant's premises referred to claimant and W as Mr., and Mrs. W. 
^ On July 10, 1975, the claima.*t- • nded to a: series of five questions 
propounded by the Social Security.^. .istration in order to determine the 
claimant's living arrangements and marital status, h: this document the 
claimant state:! that . . sometimes we call ourselves Mr. and Mrs. but 
mostly we introduce ourselves by first names." When asked how the mail 
is addressed to the claimant andW, thexlaimant responded . . some* 
times it's addressed to H»- * I ?\rs. W." 

20 C.F.R. 416.1003 . * via*'*^ ' at a man and a woman are 'holding them- 
selves out as husbana jvile' if they represent themselves as husband 
and wife (or as married -to each other) to relatives, friends, neighbor? or 
trf Jespeople with whom they do business. 

20 C.F.R. 416.1005(a) (1) define^ a marital relationship for supple- 
mental security income purposes to^ include individuals that are living 
together in the same household, and holding themselves oui: to the com* 
munity in which they reside as husband and wife. 

20 C.F.R. 416.1007 st&res that if a man and woman are living together 
in the same household, and holding themselves out to the community in 
which they reside as husband and wife, they shall be considered husband 
and wife for the purposes of Title XVI of the Act. Where a man and woman 
living together in the same household allege as in this case that they are 
not husband and wife and that they are not holding themselves out as such 
to the community in which they reside, then they must establish such in 
accordance with 20 C.F.R. 416.1035(b). 

The evidence is clear that under title XVI of the Social Security Act as 
amended a marital relationship between claimant and W has been estab- 
lished. TheHnformation supplied pursuant to the requirements of 20 C.F.R. 
416.1035(b) discloses the claimant lives in the same household with the 
ineligible individual and they hold themselves out to the community in 
which Uiey reside as husband and wife. The mail is often addressed to Mr. 
and Mrs. W and he includes the claimant as a dependent wife on his tax 
returns. In addition, the parties hold themselves out to the community as 
husband and wife when being introduced to other people. 

As a result of the. claimant's relationship with W, W's income is deemed 
Q be income to the claimant as required by Regulations No. 16, section 
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416.il85(a)^'It-is'thereforesheld!that;the claimant is not entitled tc Supple- 
menttl Security Income benefits l>ecause of excess income. 
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SECTIONS 1611(bX2), 1612(a), and 1614<b) (42 U.S.C. 1382(b)(2), 
1382a(a), and 1382c(b))— SUPPLEMENTAL SECURITY INCOME- 
AMOUNT OF BENEFITS— RELATIONSHIP 

20 CFR 416.412, 416.432, 416.1001, and 416.1101 SSR 76-28 

The claimant and her husband were receiving Supplemental Security 'In? 
come:(SSl) as. an eligible couple. Their only other source of income was his 
social security benefits. After they separated, thcy^ continued to receive SSr 
benefits at the rate, applicable to.eligible couples. The amount each received 
-i^ was computed by Teducing the payment provided eligible couples because of 

the husband's social security benefit and dividing; this reduced payment jn 
two. One half was sent to claimant and one half to her eligible spouse. The 
claimant contended her benefit should be that applicable to eligible individu- 
als, and that the social security benefits paid to her estrange dhiisband should 
\ riot reduceJier SSI grsnt. HMt the status of the claimant and her spouse as 

' an 'iligibie. couple continues until they have been separated for 6 months and 

ij,%6^ socV^ security benefits are income to the eligible couple which reduces 
the^ amount received by each. 

The general issue to be determined is the amount of Supplemental 
Security Income benefits payable to claimant. The specific issues are: 
(1) will the claimant and her husband be treated as a couple during the 

. . first^6 months of their separation; (2) will social security benefits of an 

eligible spouse, who is the husband of claimant, be considered as un- 
earned income iu computing the benefits payable to an eligible couple; 
and (3) should the Supplemental Security Income benefits payable to an 

i eligible couple be divided equally between'the claimant and her eligible 

spouse? 

'-^ Claimant and her husband were converted from the State welfare rolls 

on January 1, 1974. At that time, they were an eligible couple. Claimant's 
husband received a title ll social security benefit of $94.80 a month. In 
September 1974, claimant and her husband separated. The Social Secu- 
rity Administration has inchH<»d in the computation of claimant's grant a 
part of this income of her eligible spouse. 

; Section 416.412 of Regulations No. 16 provides, in effect, that benefits 

under this part for an eligible couple shall be payable at the rate of $210 
per month for the period ending June 30, 1974, and at the rate of $219 per 
month for the remainder of 1974 and any calendar year thereafter, re- 
duced by the amount of income not excluded pursuant to Subpart K, of 
Regulations No. 16, of such individual and spouse. 

Section 416.1101 of Regulations No. 16, provides, in effect, that under 
title XVI of the Social Security Act, as amended, an individual's income 
^ includes all of his own income in cash or in kind, bpth .earned or un- 
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earned, and includes all the income of his or her eligible spouse. 

The social security benefit paid to the husband, after applying the 
appropriate exclusion, is used to determine the amount of SSI benefits 
ptudito claimant and her eligible spouse. The social security payment of 
^.80' is reduced by the $20 exclusion, §416.1165, leaving countable 
income in the amount of $74.80 per month. The monthly SSI benefit for a 
couple is 1219, and this amount is reduced By the countable income of 
174:80; There remains a balance of a combined benefit amount totaling 
1144.20. One?half of this amount is $72.10, and is payable each month to 
claimant, §416.501. 

Section 416V 1001 of Regulations No. 16 provides, in effect, that if a 
husband and:a wife are both aged, blind, or disabled individuals living in 
tide same household, or if such husband and wife have been separated for 
less than 6 months, and such husband and wife are eligible for payments 
under title XVI of the Act, such payments shall be made to them as a 
couple. The payment made for ah eligible couple will be less than the sum 
of the separate amounts which they.could receive if each was an eligible 
individual. The eligibility of an individual or a couple for a payment for a 
month will be based on their marital status on the first day of the month. 
Any subsequent change in marital status within a month will not affect 
the ehgibility for^ or the amount of, the payment for such month. 

Section 416.432 of Regulations No. 16, subsection (d), provides, in 
effect, that when there is a dissolution of an eligible couple and each 
member of the couple becomes an eligible individual for one (1) or two (2) 
months of the quarter, a payment amount for each person shall be 
computed individually for such months. 

The eligibility of an individual or a couple for payment for a month will 
be based on the marital status as of the first day of the month; any 
subsequent change in marital status within a month will not affect eligibil-* 
ity fororthe amount of payment for such month, §416.1001. Claimant and 
her husband were an eligible couple on September 1, 1974. They sepa- 
rated during September 1974. On October 1, 1974, they were separated. 
As of April 1, 1975, claimant and her husband will have been separated 
for a period of 6 months and, as of April 1, 1975, claimant will be eligible 
to receive benefits as an individual. These benefits will be in the amount 
of $146 per month. 

Claimant submitted a copy of her Decree of Dissolution of Marriage, 
which states that the marriage will be dissolved effective May 7, 1975. As 
the date of dissolution would be after April 1, 1975, when the 6 months 
separation has ended, it will not affect this decision. 

It is the decision of the Hearing Examiner that the status of claimant 
and her spouse as an eligible couple continues until they have been 
separated for a period of 6 months. The Supplemental Security Ii\come 
benefits payable to claimant and her eligible spouse are to be divided 
equally until they have been separated for a period of 6 months and that 
the.uncamed income of claimant's spouse is considered income of claim- 
ant in computing the amount of Supplemental Security Income benefits. 




ISO 



Supplemental Security Income 



Eligibility — ^Institutional Status 



SECTION 1611(e)(1)(A) and (B) (42 U.S.C. 1382(e)(1)(A) and (B))— SUP- 
PLEMENTAL SECURITY iNCOME— ELIGIBILITY DUE TO INSTITU- 
TIONAL STATUS 

20 CFR 416r231 SSR 76^7 

The claimant for SupplementpJ Security Income (SSI) was converted from the 
disability roUa of her local State welfare to the Federal rolls as of January 1974. 
Since that time, she has been a resident of a county owned and operated rest home, 
receives or has available treatment and/or services which are appropriate, and has 
not been absent from rhe home in any month for a period of more than 14 
consecutive days<. Heldf since the claimant is.in residential care rather.than in a 
capacity- requiring treatment normally furnished by a hospital, an extended care 
facility, a nursing home or an intermediate care facility; and the home is not 
receiving payments on her beha'^ under a plan approved under Title XIX of the 
Social Security Act as amended, the claimant is ineligible for her SSI l)enefits. 

The general issue before the Hearing Examiner is whether the claimant is 
eligible to receive Supplemental Security Income.benefits under Title XVI 
of the Social Security Act, as amended. The claimant was converted to the 
Supplemental Security Income rolls on January 1, 1974. She was notified 
by the Social Secunty Administration that because she resided in a public 
institution Supplemental Security Income checks could not be paid to her. 

Applicable law in this case is section 1611(e)(1)(A) of the Act, which 
provides the following: **£xcept as provided in subparagraph (B), no 
person shall be an eligible individual ... for purposes of this titl^ with 
respect to any month if throughout such month he is an inmate of a public 
institution. Subparagraph (B) provides: 

(B) In any case where an eligible indi\idual . * . is, throughout any month, in a 
hospital, extended care facility, nursing home, or intermediate care facility 
receiving payments (with respect t{' such individual or spouse) under a State 
plan approved under title XIX, the l)encfit under this title for such individual 
for such mouth shall be payable— 

(i) at a rate not in excess of $300 per year ... in the case of an individual 
^ who docs not have an eligible spouse; 

(ii) at a rate not in excess of the sum of the applicable rates specified in 
Subsection (b)(1) and the rate of $300 per year ... in the case of an 
individual who has an eligible spouse, if only one of them is in such a 
hospital, home, or facility^throughout such month; and 

(iii) at a rate not in excess of S600 per year ... in the case of an individual 
who has an eligible spouse, if both of tlicm arc in such a hospital, home, or 
facility throughout such montli . . . 

The t;uestioh to be resolved in this decision is whether the claimant is an 
inmate in a public institution. Section 416.231 of Regulations No. 1^— 
which implements §1611(e)(l)(B) of the Social Security Act is applicable 
herein and provides in pertinent part: 

(a) General ~ ^ 

(1) Except as provided in subparagraph (2) of this paragraph, no person shall be an 
eligible individual or eligible spouse for puqioses of title XVI of the Act with 
respect to any month and throughout such month person is an inmate of a 
} public institution. . * . 

Q (2) . • • Where an eligible individual ... is througliout any month in a hospital • • • 
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$].**^ed nursing facility ... or intermediate care facility . . . receiving payments 
(witb respect to such individual) . . . under tirle XIX . . . title XVI . . . shall be 
payable: a) at a rate of $300 per year. . . . 
Qj)- Definitions. For purposes of this part, the following definitions shall apply: 

(1) An 'institution* is an establishment which furnishes (in single or rauhiple 
facilities) food and sheher to four or more persons unrelated to the proprietor 
and, in addition, provides some treatment or services which meet some need 
beyond the basic provision of food and shelter. 

(2) A.*public institution* is an institution that is the responsibility of a governmental 
unit, or over which a governmental unit exercises administrative control. 

(3) An *uitiiate of a public institution* Is a.person who is living in a public institution 
and receiving treatment and/or services which are appropriate to the person*8 
requirer..ents. A person is not considered an inmate when he is in a public 
educational or vocational training institution, for puqioses of securing educa- 
tional or vocational training. 

(4) Being in an institution 'throughout a month* means a continuous stay involving 
24 hours of every day in a calendar month. Brief periods of absence . . . lasting 
not more than 14 consecutive days, would not interrupt a continuous stay in the 
institution. 

The claimant's representative testified that the claimant resides at a 
health facility licensed by the State Board of Health and it is a 
residential and comprehensive health care facility. He also stated that 
the home is not a privately owned institution, it is supported through 
tax monies from the county taxpayers and is under the direct opera- 
tion and supervision of the County Commissioners. He further testified 
that the home does not receive donations in the form of money from 
any private individual or sources. 

The representative said that there arc medical facilities at the home 
that provide 24-hour-a-day nursing services, that a physician is 
employed by the facility and the physician treats any and all residents 
there, without regard to race, color, or creed or national origin as the 
need may arise. The facility also dispenses medication to the residents 
if ordered by the physician and they are taken out into the community 
for prescribed medical treatment if so prescribed by the doctor. 

The representative also testified that although the claimant is resid- 
ing in the facility, she is not an inmate of the facility as defined under 
section 1611(e)(1)(A) of the Act. He stated that "the people residing in 
the facility arc . . . not committed by a court or any action of anyone 
for their living arrangments." The claimant, as well as other residents 
of the facility, were free to leave the home at any time, they could come 
and go as they wished, they were not restricted in any way regarding 
their freedom of egress and ingress at the facility. 

The representative further stated that the facility is licensed to 
participate in title XIX under the Social Security Act, but the claimant 
is not involved in the benefits of that title in this instance because she is 
not receiving intermediate or skilled nursing care. 

The Hearing Examiner in summarizing the facts set out: 
(1) the claimant resides at the facility and alsouhat the facility is an 
establishment which furnishes in multiple facilities^ food and 
shelter to more than four persons who are_unrclated to the 
proprietor. In addition, the facility provides treatment and ser- 
vices which are available to meet necdb of the claimant that arc 
Q beyond the basic provisions of food and shelter. 
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(2) the facility is a pubKc institution under the Act in that it is an 
institution that is the responsibility of a governmental unit (the 
county) and that governmental unit exercises administrative 
control over the facility. 

(3) ;thc claimant is an inmateuof.a^public institution andis Hving in 
the facilityvH pubHc institution (and receiving services there in 
which are appropriate to the claimant's requiremenU.) The 
claimant is not residing in a public educational or vocational 
training institution nor is the claimant residing in the fv>cility for 
the^purposes of securing educational or vocational training. 

The claimant, because she is an inmate of a public institution under 
the Act, is precluded from elipbility for Supplemental Security Income 
benefits^^^th respect to any complete month she resides at the hbme. 
PcHods of absence not more than 14 consecutive days on the part of 
the claimant while continuing in the status df an inmate of the faciHty , 
do notuntemipt a continuous stay in the facility in any one month. 

TWcvidencc fails to sbow that the claimant is or has throughout any 
month been in a hospical, extended care faciKty, nursing home or 
intermediate care facility receiving payments with respect to the 
claimant under a State plan approved under title XIX of the Social 
Security Act. Hence, the claimant is not eH^ble for partial payments 
* under the Act for any complete month that the claimant resides at the 

home. 

It is whe decision of the Hearing Examiner that the claimant, is 
ineligible for Supplemental Security Income benefits under the proyi- 
sions of title XVI of the Social Security Act as amended, and such 
ineli^iUty will continue until such time as the claimant ceases to be an 
inmate of a pubHc in*ititution under the Act. 



Unearned Income 



SECTIONS 1611(a)(1) and 1612(a) and (b) (42 U.S.C. 1382(a) U), and 
1382a(a) and (b) ) SUPPLEMENTAL SECURITY INCOME- 
UNEARNED INCOME-SERVICE ALLOTMENTS 

20 CFR 416.1102 (a) SSR 76-18 

The Supplemental Security Income (SSI) recipient began receiving an allot- 
ment from her-daughtcr who was in the military service. The daughte: -^claimed 
the entire idlolmcnt was not intended for the sole use of the claimant but rather 
to lupplemcnt her living expenses. The balance was to be deposited to a joint 
savings account. The claimant contended that only the amount she actually 
used for her support should count as her income in computing any SSL pay- 
ment due her. Held, in accordance with sections 1612 (a) and (b) of the 
; ' Social Security Act, the cntirt^alloiment is income attributed directly to the 

claimant and chargeable to her as ^"unearned income" as defined in those 
O sections. Therefore her SSI payment must be adjusted accordingly. 
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It has. been determined that the claimant meets all factors of eligibility 
iqr supplemental security income except with respect to the question of in- 
come*. Accordingly, the issue.^before the Hearing Examiner is whether the 
idaimant's Income, other than in.^ome excluded pursuant to section 1612(b) 
ofthe SociaKSccurity Act, isiat a rate of ,no more than $1,752 per calendar 
year M set forth in section 1611 (a) (1) (A) of the Act. 

Authc-hcaring, the claimant readily testified that she had been receiving 
&e sum of I18Q monthly as an allotment from her daughter who entered 
flie Army in Juhe, 1974. These allotments were effective 'ivith the month of 
Ji^uary, 1975, and the claimant testified that the allotment check was made 
to her; solely. However, she testified that the intent of the allotment check 
Avas not for her sole use; rather, her daughter had instructed her to place 
die money in a joint sayings account and the claimant was to use what- 
ever was necessary to maintain a decent standard of living, particularly in 
the area of food acquisition. According to the claimant, when her daughter 
was discharged from the Apny she planned to use the money left in the 
savings account for educational expenses. The claimant further testified 
that she never used all of the $180 monthly for her own expenses. In. fact, 
she seldom used as much as one-half of the money sent for her own per- 
sonal use. Claimant also testified that at the time that her daughter made 
the allotment payable to her, she was not receiving supplemental security 
income benefit checks but was subsequently restored to supplemental se- 
curity income benefits. 

The claimant did not present the savings account book which would have 
shown the deposits and Withdrawals from the joint account which was 
maintained and supplemented with the allotment check. 

A representative pf the Social Security Office personally inspected the 
records of the Army Finance Center, Indianapolis, Indiana, to verify the 
allotment in question. He found that the allotment was in the amount of 
$180 u^unthly beginning January, 1975, through April, 1975, and $100 
monthly beginning May, 1975. There was on record a request from the 
- Slaughter that the allotment be terminated effective July, 1975. 

Section 1611 (a) (1) (A) of the Social Security Act provides, as pertinent 
herein, that a disabled individual who does not have an eligible spouse and 
whose income, other than income excluded pursuant to section 1612(b) (2) 
is at a rate of not more than $1,752 per calendar year shall be an eligible 
Individual for. purposes of the Act. 

Section 1612 U) of the Social Security Act states that "income" means 
both earned and unearned income. "Earned income" means only wages and 
net earnings from self-employment as defined in sections 203 and 211 of the 
Act, respectively, (with exceptions as provided in section 1612(a) ). "Un- 
earned income" means all other income. 

Section 1612(b) sets forth the types of income which may be excluded 
in determining an individual's income for the purpose of title XVI of the 
Social Security Act. 

Section 1612(b)(2) of the Social Security Act provides, as pertinent 
herein, that in determining the income of an individual there shall be 
excluded the first $240 per year (or proportionately smaller amounts for 
O horter periods) of income (whether earned or unearned) other than in- 
nC om*^ 'which is paid on the basis of the.need of the eligible individual. 
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Section 416.1102(a) of Regulations No. 16 defines income. The term 
''income'* for. purposes of title XVI of the Social Security Act (the Supple- 
niental Security Income Law) means the receipt by an individual of any 
property or serviccwhich he can apply, either directly or by sale or con- 
version, to meeting;his basic needs for food, clothing, and shelter. 

The law and regulations cited above provide that a disabled individual 
is entitled to supplemental security income benefits only If her income, 
after excludable deductions, does>not exceed \the sum of $1,752 yearly, or 
quarterly (or $146 monthly if. the clainiant is potentially entitled to 
one or more payments .during a calendar quarter). Regulations No. 16, 
section 416.1102(a) defines income for purposes of title XVI as the receipt 
by an individual of any property or service which he can apply (emphasis 
supplied), either directly or by sale or conversion, to meeting his basic 
needs for food^ clothing, and shelter. In view of Jhis regulation, it becomes 
clear that the allotment to the claimant by her daughter could have been 
wholly applied by the claimant toward meeting her basic needs for food, 
clothing, and shelter. It does not matter that the proceeds of the allotment 
were not, in fact, so applied by the -claimant so long as she could have 
applied the proceeds in the manner mentioned by the regulations^ Certainly, 
this might seem inequitable if the claimant applied^wily a portion ^qf^tfie 
allotment toward her livmg expenses, as she testified. However, the regu- 
lations are clear that the entire xmiount of the allotment must be charged 
as income to the claimant. 

The only exclusion that can be applied toward the allotaent proceeds 
received by the claimant is the exclusion outlined in section 1612(b) (2) 
of the law which provides for an exclusion of $240 yearly or $60 quarterly 
or $20 monthly. In this case, section 1611(c) (1) of the law provides for 
quarterly computation of countable income. 

In accordance with the above, -t js^ concluded and found by the Hearing 
Examiner that the claimant is not entitled to supplemental security income 
benefits for the quarter ending in March, 1975, by reason of the fact that 
she was receiving income in excess of the amount allowed by law. 

For the three months ending in June, 1975,. if is. found that the claimant 
received the sum of $380 as proceeds of the allotment. Deducting the sum 
of $60 in accordance with law, the countable income of the claimant for 
ibat quarter was $320. Deducing $320 from potential payments of $438 
($146 for three months) results in the amount of $118 in benefits owing to 
the claimant for the quarter ending June 30, 1975. 



SECTIONS 1602, 1611(a)(1)(B), and 1613(a) (42 U.S.C. 1381a, 
1382(a)(1)(B) and 1382b(a))— SUPPLEMENTAL SECURITY 
INCOME^NONEXGLUDABLE RESOURCES 

20iCFR 416.1201, 416.1205(a), 416.1210, 416.1218, 
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The Social Security AdminUtration disallowed the claimant's application for 
supplemental security income because of excess resources. Under pertinent regula- 
tory criteria, a resource is defined to include real or personal property which may 
be converted to cash and used for support and maintenance. Thus, the property is 
considered « resource if the claimant had the right to convert it to cash to be used 
for his support and maintenance. The claimant is allowed to exclude from his 
countable resources the value of one vehicle (provided the value does not exceed 
prescribed amounts). In addition to cash, the claimant owned several Vehicles, and 
held a noYe an u Deed of Tmst, and a contract of saje for balances owed him for the 
sale of several pieces of property. WeW, the excesi vehicles, the note and Deed of 
Trust, and the contract of sale could be converted, to cash and used for the 
claimant's support and maintenance, and thus, after considering their approximate 
market value, the claimant's non-excludable resources exceed the amount permitted 
under title XVI of the Social Security Act and he is therefore ineligible for supple- 
mental security income benefits. 

Section 1602 of the Social Security Act provides, in part, for'the payment 
of benefits by the Secretary of Health, Education, and WeIfare,_to every 
aged individual who is determined to be eligible on the basis of his income 
and resources. 

Section 1611(a)(1)(B) indicates that each aged individual who does not 
have an eligible spouse and — 

whose resources, other than resources excluded pursuant to section 1613(a), are not 
more than (i) *♦* (ii) in case such individual has no spouse with whom he is living, 
$1,500, shall be an eligible individual for purposes of this title. 

Section 416.1205 of Regulations No. 16 states in pertinent part, as 
follows: 

An aged, individual without an eligible spouse may have nonexcludable re- 
sources not in excess of $1,500, and not be ineligible for benefits under title XVI of 
the Act. 

The evidence indicates the claimant purchased a 1961 pick-up truck 
around 2 years ago for about $350. It is presently operable, but is not 
driven because it is not licensed by the State in which he fives due to a 
dispute pending over a prior licensing debt of $27. 

^He- also owns a 1958 automobile, which is inoperable and which was 
puVphased for an agreed sum;o£,$100, upon which a balance of $49 is 
presently due. The claimant continues to own a 2-ton truck, which he 
purchased around 1971,which is also operable. However, this vehicle is 
also unlicensed because of a dispute over the need for a smog device. 
Finally, he owns a 1974 motorcycle, which he purchased in October of that 
year for about $542. 

The approximate market value of the above-said vehicles is reflected as 
follows: 

1964 Ford truck $100 
1958 Simca station wagon $200 
1966 2-ton Chevrolet truck $400 

$600 

The claimant's 1974 motorcycle was excluded as a resource pursuant to 
§416.1218 of Regulations No. 16. 

The claimant sold 22 acres of unimproved land on January 17, 1969, for 
$1,800. Said sale was secured by note and Deed of Trust bearing interecrat 
the rate of 7Vi percent per anniim. He indicated the present balance 
^^-reof was $1,439. 
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It was also indicated by the claimant, that he owned 3 lots and sold same, 
pursuant to a contTact of sale around February 1973 for $2,000. The 
purchase price was payable at the rate of $25 per month. At the time of the 
''hearing, the claimant stated that the purchaser was in defaidt and the 
balance due upon the above-said contract of sale was $1,665. If the sale 
Were not to be completed, the^claimant assessed the market value of this 
:property at approximately $4,(500. 

**Liquid resources" at the time of the hearing approximated $95. 

Section 416.1210 indicates which resources shall be excludable with the 
following language: 

In determining the regources of an individual, the following items shall be excluded: 

(a) The homC *includingthe land appertaining thereto' to the extent it* value does 
not excef.d Ihe ainountt set forthin §416.1212; 

(b) Household goods and personal effects to the extent that their total value does 
not exceed the amount provided in §416.1216; 

(c) .An automobile to the cxtcnUhat its yaluc does not exceed the value provided 
in §416.1218; 

(d) Property of a tradetor business which is essential to the means of self*sup« 
port as provided in §416.1222; 

(e) Nonbusiness property which is essential to the means of self-support as 
provided in §416.1224*** 

Sec'tion 416.1201 of Regulations No. 16 generally defines resources as 
follows: 

For purposes of this Subpart L, resources mean cash or other liquid assets or.any 
real or personal property that an individual (***) owns and could convert to cash to 
be used for his support and maintenance. If the individual has the right, authority, 
or power to liquidate the property, or his share of the property, it is considered a 
resource. If a property right cannot be liquidated, the property will not be consid- 
ered a. resource of the indivi^lual. 

In view of the foregoing, it appears the total countable resources^the 
claimant are as follows: 

3 vehicles S 600 

balance of note and Deed of Trust 

(sale January 1969) 51439 
balance contract of sale 

(sale Februa;:/ 1973) $1665 

cash ^ 25. 

$3799 

It is the decision of the Administrative Law Judge that the claimant's 
resources, after exclusion^, exceed the maximum amount permitted under 
the law and, therefore, he is not eligible for Supplemental Security Income 
benefits under the Social Security Act. 
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Resourced — Prepaid Burial Cpntracls 

SECTIONS 1613(a) (42 U.S.C. 1382b(a))— SUPPLEMENTAL SECURITY 
INCOME— RESOURCES— PREPAID BURIAL CONTRACTS- 
MINNESOTA 

20 .CFR 416. 1201(a) ' SSR 76-9 

i Htld, prepaid burial contracts are revocable in accordance with Minnesota State 
lawt and roust be treated as a countable resource in establishing eligibility to 
Supplemental Security Income. 

Tlie Standard "Agreement for Pre-Paid Funeral tised in Minnesota con- 
tains the following language: 

**Pursuant to the laws of Minnesota, 1953, Chapter 481, the payments made under 
this contract shalLremain intact as a trust fund tintil the obligation of this contract 
is fulfilled according to its terms, or until refunded to the person who made the 
payments (or payment) upon his demand.** 

Funds used to make payments for a burial trust containing the above 
language should be treated as resources of the depositor of the funds for the 
purpose of determining eligibility for SSI in Minnesota. This is because the 
agreement and the cited Statute, also contained at Minnesota Statutes 
Annotated §§149.11-149.14, allow a refund to be made to the person who 
made the payment or payments tipon -his demand, and are therefore 
revocable by the depositor of the funds. 

Also for consideration were two agreements that were" submitted on 
standard forms, however, these forms were modified in that they refer^to 
the Funeral Director and purchaser rather than to the Trustee and Be- 
neficiary. Moreover, the words **lield in trust" have been inserted 
throughout one of the agreements and in the other agreement, reference is 
made to a Certificate of Deposit. 

Although an evaluation of the two modified agreements would be less 
clear-cut than an evaluation of the standard agreement, the funds used to 
make payments under the modified agreements should also be treated as 
resources of the depositor of the funds f9r the purpose of determining 
eligibility for SSI benefits in Minnesota* 

Generally, we look to State law to determine whether a particular ar- 
rangement is revocable or irrevocable, however, such laws are not disposi- 
tive of issues Involving whether a person's property interest in a pre-paid 
funeral arrangmcnt is or is not an includable resource for purposes of 
determining eligibility for SSI benefits. 

Notwithstanding the fact that the modified agreements made no reference 
to the laws of Minnesota, 1953, Chapter 481, also contained at Minnesota 
Statutes Annotated §§149. 1 1-149. 14, they are subject to the requirements 
of that law. Minnesota Statutes Annotated §149.11 reads as follows: 

- When prior to the death of any person, he or someone in his behalf, enters into any 
transaction, makes a contract, or any scries or combination of transactions or 
contracts with another person, partnership, association or corporation, other than 
an insurance company licensed to do business in the State of Minnesota, for or 
related to the disposition of his body, by the tenns of which, certain personal 
property will be delivered upon bis death, or the professional services of a funeral 
O director or embalmer wilt then be furnisbcd«.or both, then the total of all money so 
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paid by the terms of such transaction, contract or series or combination of transac- 
tions or contracts shall be held in trust for the purpose for which it has been paid 
until the obligation of transactions or contracts is fulfilled according to its terms, or 
refunded to the person who made the payment or payments, upon his demand. 
AccruaU of interest or dividends declared upon the sum of money so held in trust 
are subject to the same trust, v 

The above Statute clearly covers all prearranged funeral plans, whether 
they be styled as trust agreements, contracts, .or other modes of transac- 
tion. The substance of the arrangements cause the requirements of the 
" Statute to apply, rather than the form by which such arrangements are 
made. Whenever the substance of a contract is a funeral plan, the Statute 
directs that the funds paid are to be held in trust until the contract has been 
fulfilled or the money is refunded to the depositor of the funds upon his 
demand. We therefore conclude that the funeral plans created under the 
modified agreement forms are subject to the requirements of Minnesota 
Statutes Annotated §149.11, and that revocable trusts are created there- 
under. ^ 



SECTIONS 1631(c) (42 U.S.C. 1383(c) )— SUPPLEMENTAL SECURITY 
INCOME— HEARINGS AND APPEALS— EFFECT OF ABANDONMENT 



The claimaut filed his application Vith the State after June 1973 for Aid to 
the Disabled and was converted to the Federal program in January 1974; Sub- 
sequently he was notified he did not meet Federal standards to receive SSI 
payments based on disability. He requested a reconsideration of the determina* 
tion; such reconsideration upheld the initial determination. The claimant then 
requested a hearing and his benefits were continued pending a decision on his 
claim. He failed to acknowledge receipt of Notice of hearing and did not 
respond to other attempts to contact him. Held, the claimant's^ request for 
hearing is dismissed as abandoned in accordance with Regulations No. 16, 
section 416.1450. Further held, the reconsideration determination is binding -and 
becomes the final decision of the Secretary of Health, Education and Welfare. 

The claimant filed his application for Aid to the Disabled with the State 
after June of 1973. He was determined to be disabled and entitled to disa- 
bility benefits from the State in October of 1973. On January 1, 1974, 
claimant was converted from the State to the Federal disability program. On 
September 1, J.974, the claimant was notified that since he had not received 
any disability check from the State for any month prior to Jialy 1973 and 
since it had beenidetermined that|he did not meet the Federal standard of 
disability, then he was not entitled to receive any supplemental security 
income benefits. He requested a reconsideration of that determination on 
October 7, 1974. Claimant was advised on or about November 14, 1974, 
that his original deniaPhad been affirmed and the Social Security Adminis* 
O tration terminated his benefits at that time. 



Hearings and Appeals 
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On May 29, 19.75, the claimant was notified tliat he had been receiving 
supplemental security income benefits for the months of December 1974 
through tHe date of the notification because the Federal court in the case 
6{ BujskUs y. Weihber^^^ 398 F. Supp. 931 ^(1975), held that the Social 
Security iWm^ had used improper procedures to terminate his 

baiefits. Qaimant was furAer instructed-that if he still disagreed with the 
I initial and reconsidered detenniriations, he could request a hearing and 
I his benefits would be continued through the rendering of a decision on 
1 his claim. The claimant filed, a timely request for a hearing on June 27, 
1975. A notice of hearing was mailed on November 7, 1975, to the same 
address that the claimant listed in his request for hearing dated June 27, 
1975. Prior to the J^e^a^^^^ a subsequent letter was mailed to die claimant 
on November 28, 1975. This letter waS-mailed to the claimant >because he 
had not returned a card- indicating whether he would appear at^the hearing 
norhad he contacted the Hearing Examiner as to his intentioais. The claim- 
ant, did not appear at the hearing ribr did he respond to the letter dated 
^November 28, 1975. 

On December 19, 1975, a notice to show cause for failure to appear was 
mailed to the claimant by certified mail, return receipt requested. The 
certified letter was returned with the notation "refused" stamped oh it. 
The certified letter had been mailed^to the addressiisted-by the'^claimi^ 
his request for hearing. i 

The appropriate sections of Regulations No. 16 as apply here are as 
follows: 

§416.1423 Effect of a reconsidered determination. The reconsidered 
determination shall be final and binding upon all parties to the reconsider a- 
'fibn unless a hearing is requested and a decision rendered or unless such 
determination is reopened and revised, pursuant to §416,1475 and 
§ 416.1477, or unless the expedited appeals process is used, in accordance 
with § 416,1424 et. seq. 

§ 416.1450 Dismissal by abandonmefet of party. With the approval of the 
presiding officer, a request for hearing, may also be dismissed upon its 
abandonment by the party or parties who filed it. A party shall be deemed 
to have abandoned a request for hearing if neither the party nor his repre- 
- sentative appears at the time and place fixed for the hearing and either: 
(a) prior to the time fci hearing such party does not show gcod*cause as 
to why neither he nor/ his representative can appear; or, (b) within a 
reasonable period after furnishing of. notice to him by the presiding officer 
to show cause, such party does not show good cause for such failure to 
appear and failure to notify the presiding officer prior to the-time fixed 
. for hearing that he cannot appear. 

§ 416.1453 Effect of dismissal. The dismissal of a request for hearing 
shall be final and binding unless vacated in accordance with § 416.1454. 

Pursuant to the above cited sections of the regulations, the Hearing 
Examiner concludes that the claimant's request for hearing should be 
dismissed as the claimant has abandoned his request for a hearing. 

The dismissal means that the findings in the reconsideration determination! 
are binding on the claimant since no further decision was rendered (Regu- 
lations No. 16, section 416.1423). The reconsideration determination 
^^fl^rraed the initial determination which held that the claimant was not 
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disabled. . 

Since-the claimant is in pay status because of the Federal court decision 
this^dismissal^means-^thal his benefits should be ceased immediately and it 
also means that the claimant is considered not to have been disabled for 
any month after December 1973. 



Disposition of Underpayment 

SECTION 1631(b) (42 U.S.C. 1383(b))— SUPPLEMENTAf, SECURITY 
INCOME— DISPOSITION OF UNDERPAYMENT 

20 CFR 416.542(b) SSR 76-10 

The supplemental security income recipient lived in a nursing home more than 
three years prior to her death. Her husband filed as her representative payee and 
also received a supplemental security income payment as an cli^le individual. The 
claimant died before receiving any payments. Her husband claimed that all due 
monies should be paid to him. Held* the law is quite definite in listing when and to 
whom an underpayment may be made. Although the husband is an eligible indi- 
vidual, he^wasnot living with the claimant at the time of her death and docs not meet 
the requirements of Regulations No. 16,.§416. 542(b). 

The general issue to be determined is whether the husband is an eligible 
recipient of supplemental security income underpayments due his deceased 
wife. 

The specific issue on which findings will be made and conclusions will be 
reached, is whether the surviving husband is an eligible member of a couple 
to receive the benefits due his deceased wife who, at the time of her death, 
was a resident of a nursing home in which he did not reside. 

On November 26, 1974, the husband filed an application for himself and 
as a representative for his aged and disabled wife. She had been confined to 
a nursing home since June 2, 1971. According to the husband's testimony, 
his and his wife's savings were used to maintain her in the nursing home, 
and there was no assistance from Federal or State funds. He and his wife, 
prior to her need for care in the nursing home, had maintained a home 
together since their marriage on December 18, 1910. 

His claim for benefits was processed expeditiously, and he commenced 
receiving payments with a monthly check about January 1, 1975, and a 
retroactive benefit check thereafter on January 6, 1975. On January 7, 
1975, he inquired regarding his wife's supplemental security benefits which 
had not yet been received. On January 19, 1975, she passed away. On 
January 21, 1975, the surviving spouse filed a claim for the amounts due in 
the case of his deceased wife. 

On January 22, 1975, he was advised by letter from the Social Security 
Administration that: 

Section 1631(b) of «hc Sociol Security Act provides that money due a aupplcmcntal 
^ security income recipient who dies may he poid only to the 'deceased individual's 

. surviving husband or wife who was also a supplemental security income recipient in 

the month the deceased individual died and was receiving benefits as a spouse. If 
O there is no such surviving husband or wife, the payments due the deceased recipient 
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casnot be made to. anyone. 

Onjanuaiy 28, 1975, he was sent a further letter from the Social 
•Security Office, stating that his wife was eli^ble to receive the supplemental^ 
securit)^ income payment. 
' On his request for reconsideration, the reason for reconsideration was: 

^JAccordinglo\your notice of January 22» 1975» this indicates I^n to receive my wife's 
**SSl cheeky for November *74 thn}ugh January \7S. Yet when I went.to Soc. Sec. 
office they'told me I couldri*l get her back pay.** 

A Notice of Decision letter was sent advising him that: 

*-As you requested, your claim for the-supplem^rntal security income underpayment 
has been thoroughly-examined. 

A supplemental security income underpayment due on behalf of. a deceased indi- 
vidual by Uw is generally payable only to the sur>-iving eligible spouse. To receive a 
supplemental security income payment due a deceased member of^'a couple, the 
surviving member must meet rcquirementsTfor eligibility as a member of a couple for 
the month oMeath. 

For the month of death, you met requirements for eligibility as an individual but did 
not meet, ihe requirements ^or eligibility as a member of a couple. Therefo;:e, the 
payment due your wife cannot be made to anyone.** 

The first letter to the husband, dated January 22, 1975, was incomplete 
in that it did not specify that the surviving spouse had to be living in the 
same household with the deceased spouse at the time of death in order to 
qualify for the unpaid benefits. This omission was covered in the Notice of 
Decision letter of February 24, 1975. 

On February 25, 1975, the spouse signed a request for hearing which 
stated: 

I don*t feel that this is an underpayment, I feel it was a back payment. Her 
application and my application were filed on the same day in 11/74. 1 rec'd my initial 
payment 1/1/75 and on 1/6/75, 1 received my back payment for 11/74 and 12/74. 

The deceased wife was not receiving Title XIX Medicaid and was not in a 
public institution^ She was entitled to supplemental security income be- 
nefits to supplement her Title II social security payments. 

After careful consideration of the evidence in this case, it is clear that 
because of the care she required, the deceased wife was in a private nursing 
home from June 2, 1971, until the date of her death on January 19, 1975> 
Although their separation was not due to marital difficulties, they were, in 
fact, living in separate households from each other at the time of her death. 
The social security office eorrectly took two applications from the husband 
when he filed applications on November 26, 1974. The benefits payable to- 
each eligible individual living in a separate household is greater than the 
benefits paid to the two as a couple. Had the wife lived, she and her 
husband woiild have received more benefits over a period of time as eligible 
individuals than they would have as an eligible couple. This may well be the 
legislative reason that the surviving spouse of an eli^ble couple is entitled 
to receive *ie unpaid benefits of his deceased spouse. 

The supplemental security income program is a creature of statute, and 
the administrative law judge must be guided by the legislation and regula- 
tions pertaining to the creation of the program. As inequitable or unfair as 
it may appear to the surviving spouse that his wife's application was not as 
^ omptly processed and paid as his, nonetheless, delay did occur^ and 
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because they were living separately when she died on January 19,. 1975, he 
is not eligible to receive her unpaid benefits. 

It is the decision of the administrative law judge that the underpayment 
due the deceased individuar cannot be legally paid to her surviving spouse 
because they were.living in separate accommodations at the time of her 
death, and he does not meet the requirements of Section 416.542(b) of 
Regulations No. 16. 
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75- 19(72) 

73- 43(62) 

74- 13(36) 
73-43(62) 

75- 20(80) 
73-4c(67) 

72- 28c(146) 

73- 5c(69) 

72- 29c(92) 

74- 18(31) 

73- 4c(67) 

74- 18(31) 
74-28(34) 
74-2c(42) 

76- 20c(10) 

73- 4c(67); 73-5cC69); 
72r28ca46); 72-29c(92; 

74- 2c(42) 
74-28(34) 

74- la(29) 

73- 40(90); 72-22(14) 

75- 20(80) 
75-15c(47) 
72-53c(54) 

74- 4(48) 
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2d5(b)- 



205(c)- 



205(fc)(S)- 
205(c)(4)- 



205(c)(4)(A)- 
205(c)(4)(C)- 



205(c) (5)~ 

205(c) (5>(A)- 
205(c) (5)(B)- 
205(c)(5)(H)- 



205(8)- 



205(h>- 
2050)" 



205Ct)- 
205(p)- 
206— 



206(a)- 

206Cb)- 
207— T- 
209~ 



209(b)- 



209(d)™ 
209(g)(2)- 



209(») 

210(a) — ^ 

210(a)(3)(A)- 
210(«) (3)(B)- 
210(a)(6)(A)- 
210(a)(7) 



405 . 120(c)— — 

405.705 — r:: 

. 404.927; 404.928; 404,15020)—- 

A04 . 957 " 

404 . 1004 0)) ;404 . 1026 

■ 404.806; 404.1011- 

404 . 1004 : -T-^ 

. 404.116; 404.804; 404.1006; 
404.1501- 



' 404.116; 404.804; 404.1006; 

404 . 1501 ^ 

404.806;__404.807; 404.908; 

4t)4.959 ~ -^-r- 

. A04.8Q4 r— - - ■ ^ 

. 404.804(c); 404.806(f); 

404.807(b)(2); 404.X054(b)- 

- 404.806; 404.807; 404.903; 
__...4W^95^r - 

- 404.959 

- 404.959- 



404.806— -T- 

404.957(c)(7)- 



404.306; 404.907; 404.909; 
404.917; 404.945; A04.951- 

404 .374 (a) — — 

404.703— 

404.705-— 



74-15c(84) 

76-lc(12) 

7>23c(124) 

71- 2c(49) 
7>12(39) 

74- 3a(25) 

75- 3c(60) 

72- 45c(129) 

. 72-45c(129) 

. 72-54c(101) 
. 76-32c(l*8) 

. 73-15(84) 

■ 72-54c(101) 
. 72-55c(104) 
. ;72-55c(104) 
; 72-30(99) 

- 73-6c(80) 

- 71-53c(75) 



404.907- 

404.927; 404.929 

404.937(a); 422. 210— 

404 .<>51- 

404.954- 



404.957; 404.958 

404. 1104(«);404. 1109(b) 

405.730— ^- 

. 404.954- ■ 

404.1104(e) ;404. 1109(b) 1 

. 404.603; 404.613 ^ — rr- 

404.1601 

404 . 1605 

- 404.1020ff — 

. 404.1013 ■ 

- 404.971 

404.971-404.972; 404.979-404.990 

. 404.975-404.977 ■ ~ 

404. 975-404. 977a 

- 404.975-404.977 : : r- 

404.970- 



. 404.401(c); 404.415 
404.415(a); 404.429(a); 404.432; 

404.508; 404.510; 404.1026 

404.806 ^ — 

404.1004(c) : 

404.10 I — 

4 04 . 10^6 — — ~ 

404.1026(a)(8)- 
404.1026(c); 404.1222(a)- 
404.1027Cb) 



76-23c(80) 

74- 27c(7) 

72-2c(41); 72-19c(49) 

72- 53c(54)' 

73- 44c(77) 
73-59c(128) 

71- 32c(72) 
76-14c<a) 
73-45c(79) 
73-21ca2) 

75- 24c(24) 

75-8c(110); 74-22c(87) 

73- 45c(79) 

75- 24c(24) 

76- 2aii) 
7>29(60) 

72- 13(90)? 71-3(31) 
72-64(174) 
72-46(63) 

71- 23c(52) 

74- 29(50) 

72- 31c(97) 
72-14c(95) 

72- 31c(97) 

73- 22c(87) 

74- 18(31) 



404.1026(a); 404.1027(b); 
404.1275 



404.101; 404.103; 404.1027(J); 
404.1027(1)- 



404. 1027 (j)(l) ~ 

. 404.1027(b) 

. 404.417; 4O4.418;404.1004(c)- 
. 404.806; 404.1011 

404.1011- 



■ 404.116; 404.1013 -r* — — 

' 404.116; 404.1006; 404.1201 

404,201; 404.230; 404.237; 
404.242; 404.1201(a) 



74-28(34) 
74-3a(25) 
76-13 (a) (30); 

74- 3a(?5) 
7>30(48) 
76-33(51) 

75- 2(56) 
72-23(61) 
72-56026) 

76- 22c(62) 
72-56(126) 

72-57(64) 
. 76-12c(19) 
. 72-23(61) 
. 74-13(36) 
■ 74. 3a (25) 
i_73r31(50) 
. 76-3c(67) 
7>47c(118) 

74-llc(l8) 



73-46c(43) 
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210(m)(S)(A)- 
..210(11) (8) (B)t 

2i0Cj) 

210(J)(2)- 



211- 



211U)- 



21lOl)(2)- 

21«»)(3>(C)- 
211(c) 



211(d)- 
213(a)- 



213(a) C2) (11)- 
2U(«) — 



215(b)- 



216(c) 

2l6Cc)(5)- 



2ie(d)a)- 
216(d)(3)- 
216(e) 



216(e)(1) 

216(e) (2)~ 

216Ce)(3) 

216(h) a) 

216(h)(1)(A)- 



216(h)(1)(B)- 



216(h)(2)- 



216(h)(2)(A)- 



216(h)(3)- 



74- 18(31) 

72-45ca29) 

75- 3c(60) 

-404,417; 404,418; 404, 1004(c)— 74-13(36) 



404, 401(c); 404,415-^ 

404.116; 404,804; 404,1006; 

404,1501 7 

404,1004- 



404, 1004 (b)- 
404,1004(c)- 



404,1026- 
404,1270- 
404,10SO- 
404; 1051- 



404,1051-404.1053- 



404,804(c); 404, 806(f); 
404, 807 (b) (2)- 

404,1050 

4O4,1050C«)'^r— 
404, 1051(f)- 
404, 1054 (b)- 
404,1054 (d)- 



73-12(39) 
76-13(«)(30); 73-13(41)5 
73-46cC43); 73-54(99); 
72-58(66); 71-54c(19) 
73-12(39) 
73-54(99) 
72-24(73) 

71- 14 (28) 
75-i8cC67) 

72- 6(70) 



=^4a4.1055L(bXu4D4.1055lcX 
- 404.205; 404, 1070(d) (1) (il) — 
404,1070 



73-15C84) 

72- 5908) 

73- 14(54); 72-47(76) 
73-32(55) 
73-i5(84) 
72-48(77) 



404,1050; 404 , 1051(f) - 

404 , 103 (e) 

404, 1026(b) 

404,806- 



404,101; 404,103; 4O4,1027Cj); 
404,1027a)- 



404,1051-404,1053- 
404,1301-—^ 



404,201; 404,230; 404,237; 
^--404,242; 4O4,120lCa)- 



404,"2b5;" 404,1070(d) (1) (11)- 

404t708(«) — 

404ill64(«) 



404.1109(b)- 

404,350 

404,335Ca)- 

404,1101 

404, 1109 (a)- 
404,1114- 



404.1109(a)- 
404,1104Ce); 404, 1109(b)- 



404.1101CC)- 



404.313(a)- 
404.314(a)- 
404.32t(a)- 
404,1101-r- 



404,1103 

404, 1103 Cb)- 
404.1104 



404.708(a) 

404.1101; 404,1104- 
404,1101-404,1103— 

404.1110 

404.1101 



404.1101(c)(1) 

404.1109 

404.1109(c) — ■ — 

404.321(b)(2) 

404.403- 



74- 12c(?l) 
76-31c(3li) 
73-33cC57) 

73-20C47); 73-42(52) 

73- 20(47); 73-42(52) 
72-30C99) 

72-57(64) 

75- 18c(67) 

74- '26cC45) 

72- 15c(57) 

74-llca8) 

74- 12c(21) 
-74-10(14) 

75- 24cC24); 72-52(12); 

71- 21cC8) 
75-24cC24) 

73- 25 a) 
73-10a(?5) 

73-28(34); 72-25(32) 

71- 43cC5) 

72- 44(5) 

72- 60C39) 
75-24c(24) 

73- 41 a) 
72-26(23) 

' 73-3cC22) 

72-49C24) 

72-51(26) 
. 72-61 C28) 

72-3(20); 72-49(24); 

72- 61CJ8); 71-4(11); 
71-44a3); 71-55(15) 

' 72-49(24) 
• 72-51(26) 

■ 72-61(28); 72-62(30); 

71-4(11); 71-55 a5) 
. 74-10(14) 

■ 71-55(15) 
. 72-11(21) 
. 74-25c(3) 

•73-11(31); 73-27(37); 

73- 28(34); 72-25(32) 
. 73-52c(35) 



404 . 1101 (c) (1) I 41J^. U09 (c)- 



73-27(37) 
73-11(31); 
71-41(17) 
73-53c(9) 
73-2(29) 



73-52c(35) 
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216(h) (3) (A) (1) (D- 
216(h)(3)(A) (11)- 
216(h)(3)(B)- 



— 40«. 1101(d)- 



•-72-32(34) 



40A.1101(<!)(l)(li); 404.1113 73-19(32) 



216(h) (3)(B) (1)(1)- 
216(h) (3)(C)(1)(1). 
216(i)~ 



40A.1101; 404.1109-* 
40471101(d)- 
404.1101(d)- 
404.115- 



40A.924; 404.933; 404.1523; 

404.1539' 
404;927; 404.929- 



75-4c(4) 
72-32(34) 

72- 32(34) 
74-8c(59) 

74-6c(63) 

73- 59c(128) 



216(1) (1) 

216(1) (2)(B)- 

216(1) (3) 

216(k)- 

217 

217(a)- 
218(a)- 



404, 1502;404. 1505; 404.1506 73-60c(129) 

76-35c(70) 
76-4a(77) 
74-7c(75) 

— 73-23c(124) 

— 75-6(86) 

— 76-3c(67) 

— 72-44(5) 
74-26c(45) 

— 75-9(98) 



404.1501- 
404.1501; 404.1532-404.1534— 

404.1502(b) ■ 

404.927; 404.928; 404.1502(b) 

404 .956-404.958 

404.116; 404.1013 

404.1114—; 



218(b)'(3)- 
218(cH3r(A) (111)-^ 
218(c)(6). 
218(d)(4)(A)- 

218(e) 

218(e)(1)- 



404rl301 ^ 

404.1301(a); 405.104(a)-(b)- 
404.201; 404.230; 404.237; 

404.242; 404.1201(a) 

404.1201 ^ 



404.1222; 404.1275 

^---'s==^-»4047l^22r^04Tl275===== ^™- 
404.116; 404.1006; 404.1201- 
404.1257; 404.1270— 



218(8)- 
218(1)- 
2180)- 



218(8)- 



4047l026(c);-404. 1222(a) ^— 

404.1223:^404.1225; 404.1255; 

404.1261(a)(2); 404.1261(b)— 
404.1225; 404.1255; 404.1260; 

404.1261 
404.1257; 404. 1270- 
404.1026; 404.1027(b); 404.1275- 76-22c(62) 
404.1223; 404.1225; 404.1255; . 

404.1261(a)(2); 404.1261(b) — 73-56(105) 
404.1225; 404.1255; 404.1260; 

404.1261 
404.1226; 404.1255(a) 



- 74-llc(18) 

- 72-33(115) 

- 73-58c(110) 
^3-58c(110)^ 
>- 73-47c(118) 

- 74-5(54) 

- 75-2(56) 

73-56(105) 

73- 55(102) 

74- 5(54) 



404.1004(a)(2)- 
404.1004(c) 



218(t)- 



221- 

221(d)- 
223- 



73-55(102) 

75-28(83) 

71-6(55) 

72-34(117) 

73-54(99);72-7(110); 

72- 34(117) 

72-16c(113) 

72-7(110); 72-36(124) 

72-34(117) 

73-56(105) 

74-30(56); 73-55(102); 

73- 56(105) 

75-28(83) 

73-57(107) 

74-30(56); 73-55(102); 

7>56(105) 

404.1257 74-5(54) 

404.1260-404.1261 74-30(56); 73-55(102) 

404.1261(a)(2); 404.1261(b) 73-56(105) 

404.1270 74-5(54); 73-54(99) 

404.1270-404.1274 72-16c(113); 72-35c(121) 

404.1285 74-30(56) 



404.1004(c)(2)- 
404.1026(a)(3)- 
404.1026(a)(4)- 

404.1223 

404.1225 



404.1226; 404.1255(a)- 

404.1252 

404.1255 



404.1026(a); 404.1027(b); 

404.1275 

404.1275- 



404.306; 404*907; 404.909; 
404.917; 404.945; 404.951- 

404.937(a); 422.210 

404.115- 



76-22c(62) 

73-17c(94) 



KLC 



404.306; 404.907; 404.909; 

404.917; 404.945; 404.951- 
404.924; 404.933; 404.1523; 

404.1539 

404.927- 
404.928- 
404.929- 
404.1501- 



76-23c(80) 

- 71-32c(72) 

- 74-8c(59) 



76-23c(80) 

74-6c(63) 

73-23c(124); 

73-23c(124) 

73-59c(128) 

76-35c(70) 



73-59c(128) 
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A04.1502; 404.1505; 404.1506 73-60c(129) 

404.1502(b)-^^ 73-23ca24) 

404.1504; 404.1505; 

A04.1506 72-4c(7) 

223(«) r ■ . ,. - 71-30ai4) 

223(«);(1) — -• 404.956-404.958 75-6(86) 

223(b) ^ 7 71-30(114) 

404.601(d); 404.607(b) 72-63ca33) 

223(c)— 404.116; 404. 804;»,4CI^.1006; 

404.1501 72-45ca29) 

223(c)(1) 404.116; 404.1013 — 76-3c(67) 

223(c)(1)(B) 404.116; 404.1006 ; 404.1201 73-47c(118) 

223(d) . 404.116 72-45c(129) 

404.310(«) ^ • •"— 71-24c(66) 

404.320(a) (4) (111) 74-20c(65) 

404.8r>4; 404.1006; 404.1501 72-45ca29) 

404.923; 404.934 74-20c(65) 

404.957; 404.958 • 73-21c(72) 

404.1501 : : 73-7c(121) 

404.1501; 404.1532-404.1534 76-4a(77) 

404.1501(a) ^ — ' 74-20c(65) 

. 404.1501(b); 404.1522 71-24c(66) 

i A04. 1502(b) — 74-7c(75) . 

t*^"*'"* -n,t)TT5T2^====::^====^^ 

223(d)(1)(A)- 404.1502; 404.1504; 404.1539 71-12c(60) 

223(d)(2) ■ 404.947; 404.948; 404.949; 

404.950; 404.951; 404.1504 71-42c(90) 

223(d)(2)(B) 404.1501; 404.1504 74-31c(78) 

404.1502; 404.1504; 404.1539 71-12c(60) 

224 404.408 ^ ^- 72-50(144); 71-15«(93) 

224(a)— ^ 71-30ai4) 

404.408 74-9c(71); 74-21c(73)j 

73-43(67); 72-37c(136) 

71-34c(100); 

71-45c(104)^ 

404.408(a) 71-33c(96) 

^.^-^^^^ i 404.408(d) 76-34c(75; 71-33c(96) 

404.507 ^ ! 73-4c(67) 

224(b)- -=^^s=:^-404r4t)8(d) 76-34c(73) 

226(e)-(f)- 404.1301(a); 405,r04(a)-Cb) 75-9(98) 

228— ^ 404.374(a) ■ — 72-27(16) 

228(a)- 404.374(a) 74-27c(7) 

228(e) 404.374(a) 74-27c(7) 

401 410.210; 410.414(b); 410.418; 

410.462 — — — 76-36c00l> 

410.400ff r^T r- 76-5c(ai) 

402 410.400ff 5 T- 76-5ca2l) 

402(d) 410.110; 410.201; 410.214 76-24c(95) 

410.110(h); 410.1100) 75-11(93) 

410.il0(h), (J), (a) 76-25a(98) 

402(6) 410.210; 410.211 76-15C^ 

402(f) 410.210; 410.414(b); 410.418; 

410,462 ~™ 7C-36c(lCl4) 

410.412; 410.490(b)(1) (11) 
and (3)- 76-6c(US) 

411 ^„ 410.110; do. 416; 410.490 76-37cG0d) 

410,210 75-12c(96) 

410.400ff 76-5c(IU) 

411(b) 410.412; 410.490(b) (1) (11) and 

(3). 76-6ca38) 

410.414(a); 410.428; 410.454(a)- 75-5(88) 

412 410.210 — 75-12c(96) 

412(a)(5) — 410.200ff •_ 74-33(82) 

410.214; 410.380; 410.395Ch)- 76-38cO03) 

413(b) 410.110; 410.201; 410.214 76-24c(95) 

410.414(o); 410.428; 410.454(a)- 75-5(88) 

414(a) --^ — — 410.226(b) 74-32(80) 

414(d) 410.110(o); 410.550 75-10(90) 

415(a) 410.226(b) 74-32(80) 

1102 405.451 75-30c(115) 

1106 401.1 73-48(91) 

Er|c 1 76 



174 



1602^ 



Z6llr 



1611(a) 

16110i)(l)" 



1611(«)(1)(B)- 



lMl(b)(2). 



1611(«)(1)(A)(B)- 
1612(a)- 



16i2(b)- 

1613: 

1613vVi= 



16U(b)- 



^16UC<J)(2)- 



1614(f) 

1614 Cf ) (D- 

163iCb) 

1631(c)- 
163A— - 

1802 

1812— 
1812(a)- 



1813 Ca) (3)- 
1814 — 



1814(a)- 



1814 (a) (2) 

1814 (a)(2) (C) - 



1814(a)(2)(D)- 
m4(a)(3)- 
:814(d)- 



- 416.1101(a); 416.1102(a): 

416.1165; 416.1185(a) 75-32(125) 

.416.1201; 416.1205; 416.1210; 

416.1218; 416.1224; 416.1240— 76-8(13;) 

. 416.1130; 416.2112 ^ 75-31023) 

. 416.1001; 416.1005; 4i6.1185-^— 75-33(126) 

• 416.1101Ca); 416.1102(a); 

416.1165; 416.1185(a) 75-32(125) 

416.1102(a) — - — 76-18CiS2) 

• 416.1201;^ 416.1205(a); 416.1210; 

416.1218; 416.1224; 416.1240— 76-80524) 

• 416.412; 41^.432; 416.1001;' 

416.1101*j ■- - ■ - ~ 76-28 01}) 

. 416.231 • ~ 76-7050 

• 416.412; 416.432; 416.1001; 

416.1101- 76-28014^ 

416.1102(a) 76-18(J52) 

. 416.1102(a) 76-180Sfe) 

• 416.1201-i ^- r— 75-34029) 

416.1201(a) ■ 76-9057) 



416.1201; 416;i205(a); 416.1210; 

416.1218;^416.1224; 416.1220— 76-8034) 
.416.412;.416*432;U16*1001^ 
^16.1101 ~ 



1814(d)(1)(A) 

1815 

1835(d) ■ 

1836(2) (B)- 
1837(b)(2)- 

1837Ch) 

1842i 



KLC 



416.1040; 416.1321(a) 

416.1003(c); 416.1005(a)(1); 

416.1007; 416.1035; 

416.1185(a)- 



416.1003(b), (c); 416.1005(a) — 

416.1001; 416.1005; 416.1185 

416.10030)), (c); 416.1005(a) — 
416,5420)) 



— 416.1423; 416.1450; 416.1453- 

416.1130; 416.2112 

405.1102ff 



405.120- 



405.126 

405.127 

405.128 

405.162 

405.165-^ 
405.170Cb)(l)- 



405.116(a); 405.310(g); 
405.310(k)- 



405.152; 405.191; 405.192- 
405.120- 



405.126; 405.127; 405.128 

405.310; 405.1627(a)(2) 

405.110; 405.310CO; 405.1035- 



405.120- 



405.127; 405.165- 
405.166- 



405.170(b) (D- 

405.310(g); 405.310(k)- 
405.152- 

405.152(b) 

405.1520)); 405.191 405.192- 

405.191 

405.192 



405.1885- 



405.205- 



405.226- 
405.427- 



76-28013 
76-41(310^ 



76-42(31^ 
76-27.014^ 

75- 33(126) 

76- 270143) 

76-lOOfiO;; 75-35(130) 
76-43 Cl5© 

75- 31023) 
71-16(138) 
71-36(133) 

73-51c(160); 72-17(163); 

71-35(151) 
73-51c(160) 

73-51c(160); 72-17(163) 
73-51c(160) 

71- 7(119) 

72- 17 0 63) 
71-17(166) 
71-47027) 
71-26(148) 

73- 49a(146) 
71-49028) 
73-51cO60) 

73-50aO50); 73-51c(160) 

73-50a(150) 

71-37 0 23) 

71- 48c(152) 

72- 17(163); 71-8(135) 
72-17(163) 
71-8(135) 
71-17(166) 

76- 26a02OJ 74-34a(89) 

71- 9(156); n-39(162) 

72- 9(159); 71-56(164) 
76-17C (12^ 

71- 56(164) 

72- 9(159); 71-39(162); 
71-56(164) 

71- 38c058) 

75- 21(113) 

72- 10(166) 

76- 40ca30 
71-40(172) 
75-1(120) 
71-25c(141) 

71-26(148); 71-57(177) 
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1861U)- 
1861(1)^^ 



40A.110— 
405.1885- 
404.110- 



'1861(e)- 



405.116; 405.310C8); 4O5.310(k)- 

405.310(8); 405.310(k) 

405.116(a); 405.310(g); 
405.310Ck)- 



. 1861 a)- 

\ 1861(J)- 
a861(k)- 



405.310(g); 405.310(k)- 



1861 (k) (4) — - 

1861(v) 

1861(v)(l)(A)- 



405.120 

405.120Ca) ^ 

405.120(c) 

405.120;405.126;405.127;405.128- 

405.614(«)(l)-(3)- r — 

405.1102££ 

405.1120(^); 405.1124; 405.1125; 
405.1134; 405.1135; 405.1136— 

. .405.110; 405.310(g); 405.1035 — 

^05.127 '—^ 

405.120; 405.166 

• 405.451- 



n861tv)<WA)(ll)^ 
H>?61(t)(2)~-— - 

1^62^->--r"r 

1862(«) — • 



1862(«)(J)- 



a862Ca) (9)— 



405.415; 405.429; 455.625; 

-405T1885 • — ' ' ■ 

405.116(b) 

405.116; 405.310(g) ^ 

405.116(a)— 

405.126;4O5.127;405.128;/-,O5.31O- 

405.310(g); 405,310(k) 

405.1627(a)(2) 

405.116; 405.310(g): 405.310(k)- 
405.310(g); 405. 310 (k) 

405!ll6r405.310(g); 405.310(k)- 



76-16021) 

75- 21(113) 

76- 16021) 

75- 29c(100); 74-34a 

76- 26a 026) 

73-49a(146) 

76-26aa2^; 74-34a(89) 
71-46 (126) 

73- 34c(158); 71-35(151) 
71-51(155) 

74- 15c(84) 
73-51c(l60) 
73-35«(164) 
71-16(138) 

73-35a(164) 
71-37(123) 
73-8c(154) 
71-8(135) 

75- 30cai5) 



75-22(107) 

-75-21 (il<>) 

71-50(130) 
71-19(120) 
73-49a(146) 
73-50a(150) 
73-49a(146) 
73-50a(150) 



405.126 

405.127 

405.128 

405.162~T- 

405.166 

405.310(p,)- 

405.730 

405.1035 — 



1862(a) (U)- 
1862(b)— 
1866 



405.315 



405.406; 405.454; 405.614— 
405.415; 405.429; 405.625; 
405.626— r 



1866(a) 

1866(a) (D- 
1866(b)(2)- 
1866(b)(2)(A)- 



1866(b)(2)(B)- 
1866(b)(2)(C)- 



405.1020ff- 

405.152- 
405.607- 



405.1901-405.1908- 



1869 

1869(b)- 
1869(b)- 



405.1901-405.1908 

405.614(a) (l)r(3) ; 405.1120(b) ; 

405.1124; 405.1125; 405.1134; 

405.1135; 405.1136 • 

405.614(a)(l)-(3); 405.1120(b); 

405.1124; 405.1125; 405.1134; 

405.1135; 405.1136 ■ 

405.614(a>(l)-(3); 405.1120(b); 

405.1124; 405.1125; 405.1134; 

405.1135; 405.1136 — 

405.110; 405.310(g); 405.1035— 



75- 29c(100); 74-34a(89) 

76- 26a(3aS) 
71-48c(152) 
71-37(123) 
75-29c(100) 

73-34c(158); 73-51c(160); 

71-8(135) 
73-51c(160) 

73-8c(154); 73-51c(160) 

73-51c(160) 

71-7(119) 

71-8(135) 

71-27(121); 71-37(123) 
75-8c(110) 
71-37(123) 
71-10068) 

71- 29(170) 

72- 38067) 
72-40(171) 

75-22 007) 
72-64(174) 

71- 9(156) 

72- 39(170) 
75-7c(103) 
75-7c(103) 



73-35a(164) 



405.730-' 
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1871- 

1902(a) (28)- 



405.835- 
405.451- 



— 405.1001-405.1908- 



73-35a064) 



73- 35a(l64) 
71-37(123) 
71-47(127) 

76-39c(i2Q); 75-8c(110); 
74-22c(87) 

74- 23c(93) 

75- 30c(115) 
75-7c(103) 
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<nniULATIVE LISTING OF SELECTED COURT CASE DECISIONS 
PUBLISHED AS RULTKGS (1971-1976) 

(For cumulative listing of court decisions published as rul- 
ings prior to 1971, see CUMULATIVE BULLETIN 1^70, pages 181-185) 

Alexander v. Richardson (duration of Inability to engage In sub" 

stantlal gainful activity), 73-7c(121) 
iWos V. Weinberger (3-consecutlvc-day hospital stay requirement prior 

to admission to skilled nu~slng facility), 7A-15c(8A) 
Antweller v. Secretary (expiration of disabled widow's eligibility period), 

74-lAc(61) 

Aronowltx v. Wtelnberger (cowpuiatlon of benefits, noncovered cnploynent) , 7At11c(18) 
Aschennan v. Mathews (earnings record after expiration of tine limitation, 

self-employment Income), 76-'J2c(I^3) 
Beauchot v. Richardson (dlcabled child. Judicial review), 73-21c(72) 
B^lcHsr V. Richardson (disability, workmen's compensation offset), 

72-37c(136) 

Belcher, Lillian I. v. Richardson (babysitter, employer-employee 

relationship), 73-46c(43) 
BlanRy V. Richardson (proof of age, substantial evidence test), 

72-l9c(A9) 

Calnis V. Richardson (mother's insurance benefits, reentitlement 
after termination of common-law marriage) , 73-3cC22) 

Camden v. Richardson (application, retroactivity), 73-lc(19) 

Carey v. Finch (hospital emergency services), 71-38c(158) 

Guimbers, James, D. v. Social Security Administration (Judicial re- 
view, failiitv Zo exhaust administrative remedies), 73-AAc(77) 

Cool6y V. Velnberger (mother's insurance benefits — homicide conviction — 
Iran), 75-25c(10) 

Dales V. Weinberger (black lung benefits to wAdov of a miner), 75-12c(96) 
Davis, Norma v. Richardpon (family tiaxlnum benefits, illegltir-ate 
child), 73-53c(«) 

deVllla v. Finch (substantial ser\icas, work deCMctions), 71-13c(3A) 

Dew V. Richardson (overpayment, disabled child), ?3-5c(69) 

Diaz, et al, v. thews (supplementary medical insurance benefits, 

eligibility, alien residence requirement), 76-A0c(130 
Diat, Florendo Allcea v. Secretary (expiration of insured status, onset 

of disability subsequent thereto), 7A-8c(59) 
DiUey V. Secretary (disability, workmen's compensation offset), 7A-9c(71) 
Easley v. Finch (Judicial veview, res Judicata), 71-32c(72) 
Elchbaun, Elsie v. Finch (hospital custodial care exclusion), 73-8c(15A) 
Eldridgc V. Mathews (disability benefits, constitutionality of termination 

of benefits ^rf.thout prior hearing, appeals Process), 76-23c(ao) 
Emelett v. Weinberger (black lung be \\fits> conditions of entitlement, 

parent's benefits), 76-38cCi05> 
Ensey v. Richardson (administrative appeal rights, time limit for re- 
quest, for hearing), 73-A5c(79) 
Feltbdjv^r V. WainbergeC (black lung^leneflts,. death of miner due to 

lU^cidtnt, miner regularly and gainfully employed), 76-36cCl£li) 
FisKei:, et al v. Secretary of HEW, et al (employment, wage exclusion 

for domestic service, constitutionality), 76-12cGL9) 
Florio V. Richardson (stepchild, termination of entitlement), 73-26c(3) 
jfurst V. Weinberger (computation of benefits, pre-1965 exclusion of 

physician services), 7A-12c(21) 
Cainvrile et al v. Richardson (work deductions, excess earnings), 

72-5^(81) 

Caroni v. Richardson (skilled nursing facility, failure to provide 

extended-care services withiti 3A-day transfer period), 73-34c(158) 
Catling V. Richardson (paternity denied, sterility of alleged 

father), 73-52c(35) 
Gillock V. Richardson (disabled widow's benefits, severity of 

ImpairneTit) , 72-4c(7) 
Cilluma V. Secretary of 51EW (adoption after 24-monCh period), 

72-20c(*O 

(Jinsburg^v. PJLchartTscn (proof of age, substantial evidence test), 
72-2c(.\l) 

Gold v. Weinberger (disability, proof of Jobs in the national economy), 7A-7c(75) 
Grace v. Weinberger (pneumoconiosis, interim presumption total 
disaVility), 76-6c(il6) 



ERIC 179 



Granger v> Finch (Ug*l r«pr«tentttlon),, 71-23cC52) 

Grant. v.^W«lnb«r8er (disability benefitW, workaen's COTjpenaation offset, 

apaclfic lota under Michigan statute), 74-21c(73) 
Griff in-vw Richar^'son (proof of age.— conflicting evidence^ evaluation) , 

.75^15c(47) 

BaiaaYT* Mhch (adoption after 24-nonth period), 72-A3c(3G) 
':Hala« v./tleinbargftr (inpatient^hospital services — level of care — 

valght'of pliysiciaas' cpiriiona), 75-29c(100) 
Ka^ton DHEW and Blue Cross of North' Dakota (health insurance benefits 

•ntltlSwit), 7.^Sc(110) ^ 
Haacock^v. WeinbaV'ger (parent's- insurance benefits — one-half support), 
*75-26c(42) 

Harboiu V. Kicharlson (disability insured statusr prison vorh ex- 
-7cl\xt±cn)^ 73-47c(118) 
Hwdrix T. /inch (disabled widow's benefits), 71-12cC60) 
Borriar V* lUchardaoor(overpayBentt sinultaneous entitleioent 

to «ora than ona benefit), 72-2?c(92) 
Iglinsky, Jr., v, Richardson (disability, wbrkacn's coiapeniation 

offset), 71-33C (96) , . ' 
Jiaanas^at al y» Vainbergcr (l)ar to entitlement of illegitiasite child bom^ 

subaaquenr to onset of wage earner U diabillty), 75y4c(4) 
Johnson V, trainbarger (black lung benefits, sarvlces oy lainer as "employee - 

pfaraqulslta for allglbllity) , 76-24c(2S) 
Johnson, Alice II. v.^Rlclurdson (lunp-stm death paytaent, time lliilt on 

filing of appllcat*ion) , 73-39ca6) 
Johnson, Maurice -.C. ^v. Hlohardson ; (skilled nursing facility, custodial 

•care esccluaioo), 73-5lc(l60) 
Judkins V. Wchardsaa (disabled child, wirrlage.to old-age Insurance 

banaficlary prior to entltlenenfc ar ^.iiild), ^-I8c(28) 
Kane v. Weinberger (sarvlcas as manufacturers* representative), 75-3c(60) 
Kaplan V. Ricliardsou (disability Insured status, Federal clvlll«i 

ovarti«a payments), 76-3c(67)^ 
King v. Finch (disabled child •s'bVnef its), 71-24c(56) 
Ladner V. Secretary (disability, workmen's cowpenaatlon offset), 

71-34c(lOO) ^ . 

'^Lagtapon v. Secretary (parent's benefits, exclusion of Philippine array service),- 
— 74-26c(45) 

Lahr V. Richardson (termination of benn^-'ts, disappearance of bene- 
ficiary), 72-lc(52X 

Lamb v. Weinberger (rental property income exclusion — cojaputatlon of-NE from 

SE), 75-l8c(67) 
Laach v. Wchardsori (finality of decision, earnings record 

correction), 72-55c(104) 
Lofty V. Cohen (disability, workmen's conpensatlon offset), 71-45c(104) 
Long V. Weinberger (black lung benefits, disability), 76-5c(IIl) 
Miller V. Richardson (work deductions, substantial services), 72-21c(86) 
Mitchell, Selma v. United Medical Service (supplementary medlcfl Inaurance 

benefits, appeals), 74-23c(93) 
Munce v. Mathewa (child's benefits,. overpayments, over age 18 no longer 

ctudent), 76-20c(10) 
Murga, Ramon v. Secretary (special age 72 payments, application anrtPuerto 

Rlcan resldwie requirements), 74-27c(7) 
ifyers, John C. v. Richardaon (cesaatlon of disability. Issues determinable 

by Secretary In single hearing), 74-6c(63) 
Naw Jersey Chapter Incorporated of the American Physical Therapy Association, 

Inc. V. The Prudential Life Insurance Company of America, et al (inter- 
mediary's Iwjtructlons to providers), 75-30c(115) 
Nicobats, Olga et al v. Weinberger (nonrenewal of provider agreement), 75J-7c(103) 
Pankau, rfarcha and Lawrence v. Weinberger (health Insurance benefits, appeals), 

74-22c(87) 

Pasquales v. Finch (finality of decision), 71-2c(49) 

Payton v. Finch (disabled widow's benetlts), 71-42c(90) 

Peoples, Jamea L. v. Richardson (substantial gainful activity, 
vocational testimony) , 73-59c(128) 

rirales v. Rlcharason (disability,, hearsay medical evidence- 
use of medical adviaers), 71-S3c(75) 

Perei V. Finch (duration of marriage), 71-21c(8) 

Fhllllpa, Beulah v. Richardaon (disabled widow's ability to engage In any 

gainful activity), 74-31c(78) 
mipott, Dorla and. Wilkes, Wh. v. Kssex County Welfare Board 

(levy or attachment of benefits prohibited), 73-22c(37) 

18-0 
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Pigford'v* Mathevs (hospital Insurance benefits, eioerg^ncy services), 
76^1 7c 023) 

Pl«aaant v.' Kichardson (earnings ^record, revlslon-after tine 

limitation, 73^6c(80) 
Poaa v* IfUchar^sbn ^pfesuaption of death, 7'-years absence), 72*'53cC54) 
^- " Prtuc. V. Secretary of IIEH (»*-»spli:al custodial care exclusion), ?1-A8c(152) 
^ Rayei, Santos, v. ..Secrat*ry.',(chlld'a Insurance, benefits, onset of 
Ciaabll^ty before age 18), 7A-20c(65) 
Koaa T. Kichardsch (husbaod*wlfe partnership,' net earnings £roti self** 
' eaployierit), 73^33c(57) 

Rubin ^v. Tfalnbarger (hospital Insurance benefita, right to Judicial 

review, conteated aobvmt less than $1000), 76-39c(129) 
Kills V* Secretary (overpayment, 'Slicultaneous entitlement to more, than 

ooe benefit), 73-4c(67) 
Schneider v* Richardson (representation of claimant, attorney's 

fees), 72-14c(95) 
Schroeder Nursing Care, Inct et al Vt >!utusl_of Omaha Infiurance 

Co*, et «I (review of hospital reasonable cost detem/!natlon), 

71- '2ScaAl) 

^ Severn- v. Ric]-iard son (overpayment of child's benefits, student's 

feilura to report earnings), 74-2c(42) ^ 
Silverman v. Secret.ary,>HEW (sclf-enployment, non-professional fiduciary 

in administericg relatives estate), 76-31c(3l4) 
Small V. Weinberger (black lung benefits, employment in a coke yard not 

appurtenant to a coal mlns), 76-37cOOO 
State of Indiana v. Finch (jail cooks of Allen and Vigo Coimties), 

73-17c(94) 

State of liontana V. Pinch (coverage, ferry boat operators, 

Chouteau County),. 72-16c(113) 
State of Nebraska v* Richardson (constables, Justices of the peace, 

and registrars of vital statistics), 73«58c(110) 
State of New Itesdco v. Ueinberger (State and local coverage. University 

of New Mexico, wages), 76-22c(62) 
State of wast Virginia v. Richardson (cc^erage, policemen of 

City of New Hartinsvllle), 72-35c(121) 
-Stowera v. Finch (dependency of adopted child), 71-43c(5) 
Sullivan V. Weinberger (survivor's benefits, evidence of death, seven 

year absonce), 76-lc(}2) 
Thompson V* Richardson (finality of decision, earnings record 

correction)*; 72- 54 c (101) 
Tiilman v. Rlchaidson (disability, retroactivity of applica- 
tion), 72-6^c(133) 

Torrance v* Wei^^herger (self-employment, deductions, s ubs tan tial. services) , 
. 76-21c(38) 

Traudt v. Finch (average monthly wage, benefit computation 

years), 72-15c(57) 
VsMghn V. Kathews (disability, reduction of benefits due to receipt of 

wortaaen's compensation), 76- 34c (73) 
Veronie v. Secretary (disability ,^ecovery of overpayment), 

72- 28c(146) 

Waldron v. Secretary (disability, defective delinquent confine- 
ment), 73-60cCl29) 
Walker V, Finch (dependency of stepchild), 71-llcC4) 
Webb, W.M. v. United States (employees of commercial fishing 
boats), 71-54c(19) 

f Weber v..llathews (Judicial review, referral of SS cases to U.S. Magistrates), 

: 76-14c(5W 

j Weinberger v. Salfi, et al (y r'sand child's insurance benefits — 

( nine month duration of marri^ue requirement — failure to exhaust 

} administrative remedies), 75-24c(24) 

I Weinberger v. Wiesenfeld (surviv '•s' insurance benefits — deprivation of 

; due process) , 75-13c ( 15 ) 

Whitehead V. Richardson (representation of claimant, attorney's 
i fees)» 72-31c(97> 

I Wiearcrak v. Secretary (disability, age 21 to 31 provision) , 

} 72-i5c(129) 

I York V. Secretary (disability, evaluation of impV^rments, combination of 

impairments), 76-35c(70) 
Young v. Secretsry (disability insurance benefits, substantial evidence 

of Jobs available), 73-23c(124) 
Tount V. Weinberger (parent's benefits, relationship under State law), 
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o ' - SOCIAL SECDRriY RtJLIKGS (SSR>8) 

iCTMDLAXIVE IHDK (1960-1976) 

tttls 'Index reflecCs^all rulings published in "Social Security Rulings" 
:durlnR 1960-1976^. The figures-^in^ parentheses following the ruling numbers 
rafer to the page where the ruling appears in the snnual Cunulative 
l^iletin» Vig. » 72-lc(52) refers to SBR No. 72-'lc published in the 1972 
CuaulaiEive Bulletin at page 52, 

-A- 

Abaecce for 7 years not unexplained in presumption of death* 68-46c(57)» 
69-20(46) 

Accidental death o£ niner» establisluDent of widow's entitlement » 75'-12c(96)> 
73-36(135) 

^ Adiilniatratlve: 

appeal rights, t^ine linltation for request for hQaring» 7 3-4 5c (7 9) 
authority to reguiatc and approve attorney's fees, 72-14c\95), 72r31c(97) 
flrility of deci'Tfion, earnings record correction, 72-54c(101) 
fiuality .of decision, neaning of initial determination 71-2c(49) 
representation of claimant, fair and impartial hearing, 71-23c(^2) 
waiver of right to object, 72-2c(4l) 

Adfdnistrator or execiitor, 63-46(44), 61-43(61), 60-27(60) 

Adoption of adult after worker^s death, 66-43(62) 

Adoption o£ Child: 

after worker's death, by sister of natural father, 69-16(43) 

after worker's death, by spouse living in the same household, 66-43(62), 

65- UC46), 61-46(29) 

after worker's death, by stepparent, grandparent, aunt or uncle, 63-27(26) 
after worker's death, constitutionality of supi)ort exception, 71-43c(5) 
after worker's entitlement, dependency requireuvents, 71-la(l) 
after worker's entitlement to old-age insurance benefits^, 70-53c(3) 
•graeaent to adopt, 66-45(11) 

change of domicile, validity of adoption decree, 72-60(39) 
- - - 'conceived child "in being", 67-17(16) 
grandchild, 74-16(16) 

inherltence rights from natilral father, 73-27(37) 
institution of adoption proceedings, 65-18(3) 
interlocutory decree, 61-18(28) 

living in worker 'a household-requirement, 65-37(51) 
non terminating event, 71-41(17) 

nunc pro tunc order, effective date of decree, 66-22c(58), &6-33C61) 
participation by child-placement agency, 68-55(78), 68-5600) 
relationship of natural father, 69-3(42) 

right of inheritance fro- natural parent, 68-426(74), 66-2(57), 64-27(6), 

63-28(27). 63-50c(3) 
termination of benefits, o9-3(42), 69-16(43) 
24-nonth time limit after disability insurance beneficiary's 

entitlement, 72-20c(l), 72-43'c'(36) 
24-nonth tine limit after entitlement of beneficiary, 68-30(16), 

66- 14(3) 

unconditional surrender for promise to adopt, 61-63(30) 
Age: 

attainment of age 18, 63-15(5) 

disability insured status, age 21 to 31, 69-30(106) 
72 before 1969, transitional insured status, 67-62(53) 
Agricultural Act of 1961, payments under wheat and feed grain programs, 
62-64(63) 

^ *-ricultural labor, cash rexauneration, 70-10(22), 70-11(23) 
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Ailen-^ 5~7«ir r^bntlnuous residence requirement » HIB and special age 72 

payiioati, V72-27 (16) 
Allen beneficiaries, Irust Territory of the Pacific Islands, "4-19(38) 
Alltn.nonpayaent provisions, section 202 (t), 75-17(74), 73-r ^64) , 
iUien nonp«yiB«Qt provisions, work deductions, 64-56(66) 
Allcn^resldtticy, requirement, supplementary laedlcal Insurance benefits,, 
i 76AOcCI3fl)! 

Aaount of Bedeflt: 

adjustment for retroactive months 63-4(29) 

family nvcimua, 62-7(65) 

hualJand's, 62-3(6) 

parent's^ 1^1 amendments, 62-5(11) 

reduced old-age and reduced disability lni«urance benefl \ 69-5(45) 
reduced old-age Insurance benefit (woman) , 62-2(33)" ' 
reentltleiMn^ to widow's benefits, 68-71(31) 
widower's, 62-23(10) 

widow's remai^riage of entitled widow, 67-19(36) 
wife's husband's Insurance benefit reduced, 62-21(4) 
wife's, reduction before, and after age 65, 68-1(2) 
wife's and disability, simultaneous, 64-16(1) 
wife's and olji-age. Insurance benefits, simultaneous, 69-13(5) 
Annual cost reports, providers of services, 73-35a(164), 72-40(171) 
Annual earnings) reports good cause for failure to file timely, 73-43(62) 
Annual earnlngst tcst?>64-37 (88), 64-38C (63), 64-39(59), 64-58(72), 

64- 62(61), 63*34(69) 

i^uity, supplemental under railroad retirement act, 69-28(92) 
Annuity, widow's under Railroad Retirement Act, 61-53(115) 
Anthracoslllcosis (disability), 65-15c(lll) 
Anti-miscegenatlbn statute, 67-56(67)^ 
Anxiety reaction} (disability) , 62-71(103) 

Appeal rights, t}me limitation, 68-8(122), 68-17c(114), 68-58ca20), 

65- 26c(91) 



^Appeals Council Decisions: 

adopted child, dependency requirements^ 71-la(l) 

age proof, evaluation of evidence, 75-14a(45) 

black lung benefits, miner defined, owner of close corporation, 

76-25a(98) I 
black lung claimant close corporation owner, 76-25a(90) 
chllds' benefits^ dependency requirements, 6d-70a(25) 
child's benefits,' educational InsCltutlon defined, 76-lla(7 ) 
compromise settlcrment of worksten's compeiisation payments* reduced 

benefits, 71-153(93) 
custodial care exclusion ^f torn extended care facility, 70-47a(151), 

69-52a(173), 69r53a(176), 69-54a(178), 69-65a(183) 
custodld care exclusion from hospital Insurance coverage, 69r51a(169) 
custodial <are pending bed availability in skilled nursing facility, 

73-50a(150) 
deemed marriage provisions, 69-27a(29) 

disability, failure or refusal to submit ^to consultative medical 

examination, 68-50a<185) 
disability, substantial galhJux activity, 76-4a(77; 
divorced wife, court order of support,. 73-lOa (25) 
domestic service, identification of employer, 67-41a(81) 
,dual entitlement of adopted .child, 68-42a (74) ^ 
employer /employee relationship, family employment, 76-13a(30) 
federal census records, use as proof of age, 67-38a(54) 
hospital benefits, 5 years continuous United States residence, 68-65a(201) 
hospital benefits, reasonable and necessary team approach rehabilitation 

services, ^76-26a(ia$ 
medical necessity for inpatient services, custodial care exclusion, 
73-49a(146) 
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xiuralngctre txcluelon. from hospital Insurance cover^^ 69-50a(144) 
onset of disability » expiration of^^dlsablllty Insured status* 

69^,6ajr97) 

provldarvpartlclpatlon agreement, 73-35a(16A) 

puDllc. welfare. funds as suppojt, widower's Insurance benefits, 73-9s(14) 
reHablHtatlon services reasonable and hecesssry, 76-26a02S) 
relationship, decedent domiciled outside. U.S. , 69-21s(37) 
raopenliig of determination, new and material evidence, 68*-12s(129) 
^aeaaien, benefits under Jones Act, 70-57a(96) 
time limit on review of hearing, 7A-A(A8) 
voidable marriage^ effect of annulment, 65-3a(38) 

Applications: 

black lung benefits, 72-8.(148) 

child married wid divorced before filing, 60~1(1) 

condition for entitlement, 62-19(16) 

DWB, e3q>lratlo'n of eligibility period, 7A-lAc(61) 

disabled worker, age 21 to 31, 69-30(106) 

filing- for an benefits, 76-2 (ll|), 71-52(10) 

good cauae for delayed filing, 61-4(12), 61-55(13) 

HIB and special age 72 payments, alien 5 yesr conti'«uous residence 
requirement, 72r27(16) 

hospltaiand supplementary medical benefits, 67-29(130) 
^ initial hospital enrollment period, 67-15(143) 
* intent to file, 76-30a6) 

: LSDP, coriitltutlonallty of time limitation oh filing, 73-39c(16) 
aiodlficatlon"of -Initial month of entitlement, 69-19(26) 

inquiry, 66-1 7c (38), 63-37ca3) 
prospective and retroactive effect after reopening Initial determina- 
tion, 66-26(41) 

Puerto Rico residents, special age 72 requirements, 74-27cC7) 
requirements, 68-68c(54) 

retroactivity, 75-23(9), 73-2lc(72), 73-lc(19), 72-63c(133) 
special age 72 payments, 70-23c(12) 
who may file, 62-46(17), 60-24 (Xl^ 

withdrawal, 69-24(19), 68-4 2a (74), 67-36c(51), 65-17(22), 64-33cC22) 
Application of 1967 amendments to pending dlssblllty cases, 71-24c(66) 
Arthritis (dlasblllty) , 65r58c(130) 
Attachment of benefits prohibited, 73-n2c(87) 
Attorney, disbarred, representative of claimant, 74-29(50) 

Attorney's fees, 72-14c(95), 72-31cC97), 68-47c(134), 68-61c(140), 67-54c(109) 

66-19c(92), 65-33c(101), 62-47(86) 
Average monthly wage, benefit computation years, 72-15cC57) 
Average monthly wage, exclualon^of pre-1965 phyalclan services In computation, 

74-12c(21) 

Average monthly w^ge, noncovered employment. determination, 74-llc(18) 

-B- 

Baby altter, 61-27(50) 

Baby altter, employer-empldyee ^relationship, 73-46cC43) 

Beneficiary, Institutionalized, ability to handle own affalra, 73-29 C60) 

Beneflta: 

application, 62-19(16) 
application, widow, 71-52(10) 

claims of creditors. Institutionalized beneficiary, 68-10(99) 

deportation, effect, 75-27a(78) 

entltlenvent of worker prerequlalte, 64-52(3) 

felonious homicide of wage earner, 65-25(20), 61-21(98), 60-6(97) 
Investment of conserved fuads» 72-13(90), 71-3(31) 
levy or seizure for collection of delinquent federal taxes, 62-12(85) 
modification of Initial month of entitlement, 69-19(26) 
^ precluded, homicide conviction, 75-25c(10), 73-40(90), 72-22(14) 
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•elictlon of parson to receive payments, 62-46(17) 
sliwltaneous entitlement to iaore than one type, 69oCA5), b9-iJU>;» 
64-16(1) 

v«iv«r of civil servlcs snrnity, 62-52(87) 

wlthdrswsl of sppllcstlon, 69-24(19), 68-42«C74), 67-36cC51) • 65-17 C22) 
64-33c(22) 

wonisn under age 62, 67-48 C7) ^ 
. iirkiiMi's coi^sition redurt 70-45c(94), 69-24a9) 
Birth certificate, delayed, (50-10(17) 

Birth data, probative value of documents, 72-2c(41), 72-19ct49; 
Bl«ck Lung Benefits 5 _ 

accidental death of miner, sstablishnent of widow's entitlement, 76-36c(]pW» 

75-12cC96), 73-36(135) 
application, protective writins, 72-8(148.^ 
chest rbentgenographic (X-ray) evidence, 7^-5(88) 
close corporation owners 76-25a(98) 
coal miner defined, 75-11(93) 
coke yard employmenti 76-37c ODQ) 

coablnation of impairments, 76-5c011) ,^ v-i 

death of mlier, workmen* s compensation payment, reduction inapplicable, 
72-41(140), 7^65(155), 72-66(157) 

disposition or overpayments and underpayments, 71-20(111) 

«ititl«ment for sibling, 74-33(82) 

"maintenance of effort" provision, 75-10(90) 

mine employee prerequisite for eligibility, 76-24c©5) 

monthly payment period, 71-30(114) 

parent's dependency, 76-38cC!D3) 

oneunoconiosis, self-employed miner, 73-24(133) 

pneumoconiosis, total disability, 73-37(137), 73-38(141) 

reduction, 70-40(93) 

requirements for entitlement, 74-32(80) 

aelf-empioyed miner, 73-24(133) 

total disability, 73-37(137), 73-38(141) 

widow's rcmarr lege annuled, 76-15(lO<?) 
Blindness, disability insured status, prison work exclusion, 73-47cC;il8) 
Blood grouping tests, presumption of legitimacy of child, 72-25 C32) 

Bona Fides of; 

earnings, 63-32(68), 62-8(67) 

employment, 66-31c(65), 63-40(71), 63-42cC39) 

family corporation, 69-37c(50) 

transfer of business, 66-18cC76), 65-23cC73), 65-41ca6), 64-38cC63) 
Bontis payment, 60-26 C76) 

Brothers-in-law, technical relationship, 71-10(168) 
Burial Expenses; 

additional expenses incurred, 65-22(18) 

contractual obligation, 60-3(6) . , v io/oqn 

expenses incurred by medical school or anatomical board, 69-18(23) 
lot and marker, 63-38(11) 

payment from worker's assets in foreign country, 64-6(14) 
payment from worker's trust account, 64-54 a8) 
prepaid, income resource under SSI, 76-905?) 
reimbursement, 65-3(15), 65-21(16) 
removal and reinterment, improper burial, 61-3(8) 
Business relocation payments, net earnings from aelf-eoployment, 72-59(78) 



Cardiovascular System (Disability); 
J capability to do work, 64-46c(128) § ^ 
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aub8«qu«nt flndlngt and testlnony of medical atid vocational specialists^ 
65-47c(150) 
Carrl«r». sovereign Iwaunlty, 69'r49c(163) 
Casualty loss to Inventory, aelf-ewploynent, 74-17(27) 

r^asatlon of Disability: 

wedlcal iBprovenenty 63-24c(110) 
aelf-^ei^loynent, 64-32(149) 
trlaTwork^perlod, 70-56c(86), 65-62(157) 

/ 

>Chlld of Worker: 

, icfaiovlcdgjient In writing, 72-32(34), 68-54(70) 66-47 a4) 

\ adopted child, constitutionality ot support exception, 71-43c(5) 

adoption by-iuitural\iBOther and spouse, 71-41(17) 

child defined, equitabl^ adoption, 65-20c(5) 

child in vofib i a t a t us i 60-9 (35) 

child of Inyalld cer«Bonltl narrlage, 64-42(8) 

court decree:- of paternity,. 69-56(40) 

dependency on. adopting father, 69-17(7), 68-70a(25), 67T3a3) 
. dependency on disability beneficiary, 67rl7(16), 66-14(3), 65-35(10) 
deptndfncy on natural father, 73-27(37)^ 70-22(19), 66-2(57) < 
dependency on -old-agf. 'jenef Iclary, 70-5 3c (3), 68-30(16). 
;jeffect^ofc.State'.court order of paternity on Secretary's determination, 
68-10c(124), 67-32c08) 
. equitable adoption, 61-30(35) 
foater child, 66r45(ll), ^&^11(55) 

illegitlnate child bom after onset of wage earner's disability, 

conatltutionallty of eligibility co beneflta, 75-4cC4 ) 
Inheritance rlghtsimder State law, 63-50c(3) 

legal adoption after worker'a entitlement to DIB, dependency requlreioenta, 

72- 20c(l), 72-43c(36), 71-18(1) 

living with or axjpport of unborn child, 73-19(32) 

living in household with father, 62-38(28) 

"living with or support of" unborn child, 68-22(66) 

presinnption,. 57-11(69), 62-35(27) 

status under State law^ 68-73(72), 64-27(6) 

stepchild, 69-55(17), 60-24(11) 

atepchlld, duration requireioent, 72-44(5) 

stepchild, priority for v,fderpaynent, 70-3(38) 

stepchild, termination of entitlement, 73-26c(3) 

atepchlld, validity oi: relevant support period, 71-llcC4) 

Childhood Disability Benefits : 

appeal from Administration refusal to reopen, retroactivity of application, 

73- 21c(72) 

marriage to old-age Insurance beneficiary, entitlement precluded, /3-18c (28) 
onset of disability before age 18, tuberculosis, V4-20c(65) 
overpayment, failure to report marriage, 73-5c(69) 
substantial gainful activity^ 71-24 c (66) 

Chlld'a Insurance Benefits: 

attainment of age 18, 63-15(5) 

attendance at two educational institutiona simultaneously, 63-14(13) 
child conceived outside of marriage, 6(3-11(55) 
child in womb, status, 60-9(35) 

child married and divorced before filing application, 60-1(1) 

court decree of paternity, 69-56(40) 

definition of child, relationship, 74-24(1) 

dependency requirements of grandchild, 7/»-16(16) 

dependency at point cf time, 67-17(16), 66-14(3) 

dependency oh adopting father, 69-17(7), 67-3(13), 60-70a(25) 

dependency on natural father, 70-22(19), 66*2(57) 
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disability, aubsttotlal gainful activity, 64-14(147) 
odlaawwal of patarnlty of chlld^ 69-15(36) 
'•ffac't^of State court o'J^sr of paternity on Secretary's determination, 

68-10cC124), 67r32c(18) 
affective datu, adoption decree, nunc pro tunc, 66-33(61)* 66-22cC38) 
H»titl«fiint oh thlm one earnlnga record, 68-42a (74), 62-25(8) 
wollae \nidariiM«powar developnent.and training act, 68-3 (J2) 
aatiutla.adoption, 65-200 (5), 64-27(6), 63-50c(3) 
fiailrwaxlwni, 62-7(65) 

iJalonlbua ho«icide of inaured^wage earner, 61-21(98) 
fuU-tim ach«)l- attendance 69-44(15), 68-69(23), 67-34(25), 67-50(29) 
fiiU-tlna'atudenti 69-45(22), 6;r2(ll), 67-51(30), 66-25(6), 66-35C7) 
grwidchildjor atepgrandchild, 73^^1(7) 
*ho«lclde-ef fict> orr benefits, 76-29( 6 ) 
inheritance right's prior to idopt:lon, 71-^1(17) 
issue of Ixivalid c«eaonial narrli ge, 64-42(8) 
Job-rCorps enrol lee, ^ 66-Sw,9) * 

Barriage atatue at tiM of filing application, 75t23(9) 
oyarpayMnt, over age 18 no longer student, 76-20c(io) 

raduction upon worker's receipt of worteen^s compensation payments, 74-9c(71) 
raantltlMMnt on aane^ earnings record following marriage and divorce, 
67-33(23) 

ratroactlvlty of application, 73-lc(19) 
retroactive entitlement, 68-68c(54) 
t sapara t ion of chlld^ from 3 1 apparent , 69-^55 (17) 
stepchild, tatwinatlon of entitlement, 73-26c(3) 
student attended nonnccradi ted ^school, 76-lla(7 ) 
atudent failed to report earnings^ overpayment, 74-2c(42)^ 
atudeht,nbnattendance period, 76-19 ( $ ) 
student paid by ei^^loyer, 68-43(18), 67-2 aD 
student under work-study program, 67-49(27) 
terTLinatlon, 63-15(5), 61-35(2) 

wage earner's abaence no presisqptlon of death, 60-20(46) 
Child placement agency, adoption of cKUd, 72-20c(l), 72-43c(36) 
/Claimant's failure to -exhaust ^a^iinlstratlve remedies. Jurisdiction of 

court, 73-44c(77) 
Qa^ of Creditors, Instltutlonallzed bcneflclary, 68-18(99) 
Coal Miner, definition, 75-11(93) 

CoMissloner's Rulings on State's Request for Review: 

California, city of Santa Rosa employees, 73-57 C».07) 

Connecticut, transfer of positions from covered to noncovered retirement 

system, 74-5(54) 
Indiana, county jail cooks, 65-57(55) 
Indiana, school bus dr' Fers, 67-12(1X1) 

Interest charges for failure to timely pay contributions, 74-30(56) 
interest assessment for fsllure to timely pay contributions, 75-28(93), 

73-55a02), 73-56(105) 
Kentucl^, janitors of county buildings, 69-29(85) 
Kentucky, part-time medical clinician, 70-44(67) 
Michigan, Department of Conservation employee, 67-13 0-12) 
Mlchlj^n,. interest assessment for failure to make timely payment on 

contrlbuciv>.is due, 68-24(147) 
Missouri, services and fees of motor vehicle license agents, 72-70.10) 
Missouri, services and fees of public and deputy public.adialuiatrators, 

wage status, 72-36(124) 
Missouri, bounty night watchman, 67-27(113) 
Montana, coxinty ferry boat operator, 68-34050) 
Montana, fees received by justices of the pevcf>>. 09-61(87) 
Nebraska, constables and justices of the peace, 67-44 015) 
Nebraska, registrars of vital statistics 66-51(154) 
New Jersey, "laellglbles" in position tmder county retirement system, 

68-35(153) 

Pennsylvania, sevrvlces as school dentist, 73-54(^9) 
J •>annsylvjinla, tradesman's services. Independent contractor status, 72-34017) 
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W«at Virginia, pollceaen of city of New Martinsville,. 69-7(82] 
Vlucosaln, social worker for Pepart'ment of I/elfare on education leave, 
71-6(55): 

CfijiMtitlotia, life Inrurancc agent 'a renewal, 71-22(40) 
G|:^«ltaion8, real estate salesman, 62-31(56) 
Coown-iW^aarrlage, 61-9(22), 61-47(23 
Coflnoarlaw.aarrlage, SSI, 76r27Cli0 

Coiuem-law.Bainrlag reentltlenent to aother's benefits, 73^3c(?2) 

CoMMon-law varriage under State law, constitutionality of State* a non- 

racognltlon, 71-21c(8) 
CpMBon-lMr marriage tmder State law, legal capacity, 71-4(11) 
CovMn-linf iia^^ validity after reooval of inpedliDent, 72-26(23} 
Cowninity Property, Mougeaent and control, 68-19(83) 

Covputatlon of Benefit Anbunt: 

a:verage nonthly, wage , dlvlsbr-iaontha, 72-15c(57) 

a[v«rage iionthly wage, noncovered daploynent Invclved, 74-llc(18) 

d^uctlona, entitlement before age 65, 62-26(37) 

exclusion of pre-1965 physician aervlcea, 7A-12c(21) 

hisaband's before age 65, 62-3(6) 

Military ssTTlce wage credits, 63-29(31) 

reduced old-age Insurance benefit (laan), 62-20(35) 

reduced old-age Insurance benefit (woman), 62r2(33) 
^ reduction for maiflwm, adjuatnent for retroactive months, 63-4 (?9) 

r«Mmeratlon allocated on a time basis, 64-62(61) 

simultaneous entitlement, two or more benefits, 69-13(^), 64-16(1) 

wages, deferred compensation payments, 75-2(56), 73-30(48} 

wages paid after worker's daath, 64-8(39) 

widow's/slready entitled, 67-19(36) 

wife's, reduction before and after age 65, 68-1(2) 
Confidentiality, disclosure, 70-6(155), 70-15(56), 09-41(117), 68-53(138) 
Confidentiality of patient records. Drng Abuse Office and Treatment 

Act of 1972, 73-48(91) 
Connecticut, transfer of poaltlona from covered to^oncovered' retirement 

system, 74-5(54) ^ 
Conserved funds of beneficiary, investment, 72-13(90), 71-3C31) 
Conservation of benefits, 70-41(34), 68-9(97), 68-60(106), 65-43C82), 

64-23(80), 61-23(99), 61-24(100) 
Conatables,. Justic£8 .of the-peace, and registrars of vital statistics, 

Kebraska, 73-58il(110) 
Constitutionality of eligibility to benefits, illegitimate child bom 

after duset of wage earner's disability, 75-4c(4) 
Conatil^utionality of family maximum where illegitimate child Involved, 

73-53c(9) 

Constitutionality of gainful activity. provision, disabled widows, 74-31c(78> 
Corr^titutionality of including periods of noncovered employment in benefit 

\.^utation years, 74-llc(18) 
Constitutionality of prison work exclusion, disability insured status, 

blindness, 73-47c(ll8) 
Constitutionality of retirement proviso, section 203(f)(3) of the Act, 

72r3c<81) 

Constitutionality of section 202 (n) of the Act (Deportation), 60-1(87) 
Constitutionality of State's nonrecognition of conanon-law marriages, 71-2lc(8) 
Conatitutionality of time limitation on filing of application, LSDP, 
73-39c(16) 

Constructive payment of wages, insured status, 73-20(47), 73-42(52) 

Court decree, effect on finding of Secretary, 65-34c(28) 

Cuban refugees, hospital and medical insurance benefits, 68-38(197) 

Custodial Care Exclusion from Coverage under Extended Care Facility: 

diabetic management, 69-51a(169) 

inpatient psychiatric hoapital services » 70-24(102) 

leg in case, 69-54a(178) 
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l«v«l o€ hoapltal care, 75-29c(100), 73-49aa46), 71-19a20), 71-27(121) 
lov-back strain and osteoarthritis* 69-53a(176) 
noocovercd hospital care, 71-7(119) 

nuralng services, level of care, 70-18(143), 70-37(145)', 70-46(148)., 

7(>-47a(151), 70-59(153) 
poat-cataract surgery, services, 69-52a(17I ^ 
aenlllty» 69r.65i(183) 

services follcnd.nR stabilization of patlent'^'s condition, 73-51c(160), 

72^17(163), 71-48C (152) 
services rendered pending bed availability In skilled nursing facility, 

73-504(150) 

utilisation review cOBcaittee's deficiency In operations^ 73-8c(154) 
utillratibn review coxnalt tee* ^failure to notify claimant, 71-8(^.35) 
CustOK MZidage, 63-48(22), 63-49(24) 



Death date, seven year abs^ce, 76-lc(12) 

Death, 7-year absence not miexplalned, 72-53c(54) 

Deductions for refusal of vocational rehabilitation (disability), 64-13(^45) 
^ Deductions on ^Account of Work: 

alien noiipaynent provisions, 64-56(66) 

aaoimts exceeding pali-travel expenses as wcges, 63-18(37) 
bwieflclary working, 63-32(68) 
bonus pay", 60-26 (76) 
conputatlon of earnings, 61-57(82) 
deeded wages, military service, 69-47(94) 
earnings. Inclusion of all, 68-6c(91), 63-33c(63) 



failure to eocerclse high degree of care, 64-20(04) 
faoily natdzDuis, 62-7(65) 

Income ^rom valid trust created by life jeneflclary and sole trustee, 
67-7(87) 

noncash' payment exclusion, 67-41a(81) 

reliance on etnployer's agreement to restrict earnings 64-21 C86) 
report of earnings, good cause for failure to file tljnely, 61-39(83) 
royalties, 67-52(92) 

salesxaen expenses, exclusion froia wages, 76-33(^1) 

shift of earnings, 63-40c(71), 63-42c(39) 

short taxable year, excess earning, ^4-58(72), 62-60(74) 

Soldiers* and Sailors' Civil Relief Act ($SCRA) , 61-40a04) 

special retlrcaent payments, 62-9(68), 61-26(56) 

substantial services, 76-21c(38), 68-6c(91), 66-18c(76), 65-6a0)> 65-23ca3), 
65-41c(76), 64-38c(63), 64-39(59) 

trade or business abroad, 61-22(77), 61-37(78) 

vacation pay , 6i-10 (70) 
**Defeat the purpose of title II," defined, 65-24c(87) 
Deferred -ConpenBiat Ion payments, adjustment, 7/:-la(29) 
Deferred cdnpensatlon payments, wages, 75-2(56), 73-30(48) 
Delayed Jjlrth certificate as evidence of age, 60-10(17) 

Dependency and Support: 

adopted child, constitutionality of support exception, 71-4 3c (5) 
adoption of grandchild, 74-16(16) 

child adopted after worker's entitlement to DIB, 71-la(l) 
claimant "In loco parentis," 65-40(14) 
contributions in kind, 61-2(39) 
duration of tine, 61-52(42), 60-22(41) 
ellnlnation, wife's InBurance' benefits, 73-25(1) 

husband's benefits, one-half support, 68-66c(8), 66-3c(22), 64-53 C4), 

61-17(40)^ 60-19(36) 
in loco parentis. State (PA.) law, 74-25c(3) 
inheritance rights from natural father, 73-27(37) 



eaployfiient abroad, 62-61(76) 
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parent 'a -support, 68-.<k;(33), 66-15c(28), 64-.18c(94> 64-19c0i6), 63-16(8) 
) paymeri t Ound« agreement , 6 6-5c (26) 

- person'af' se^riceSy value, 60*23(37) 

property settlencnt In lieu of allraony as support, 70-52cCL), 68-28(5) 
: '67-16(4)^ 

^ ^rental-^alue^of home provided, 61-17(40) 

sibling claivent for Black Lung benefits, 74-33(82) 

stepchild, change in support situation^ 71-llc(4) 

use of joint. b^k account, 60-19(36) 
I widower use of 'public welfare funds, 73-9a(14) 

widower's one-hali^ support, 66-3c(22), 62-23(10) 
] Deportation, nonpayment of benefits, 75-27aC73), 68-45(94) 

Deteminations: 

disability issues by Secretary in single hearing, 74-6c(63) 
Initial detemination, finality of decision, 71- 2c (49) 
Diabetes, custodial care exclusion, 71-19(120) 

Disability: 

res judicata, 71-32c(72) ^ 

Disability, . Evaluation, of Impalnnent : 

ability to continue in usual occupation, 65-59c(133) 
anxiety reaction,. 62-71(103) 
break in continuity of disability, 68-64c(180) 
capacity to do other work, 65-15c(lll) 

cessation^ determinable by Secretary in single hearing, 74-6c(63) 
combination of Impairments, 76-35c(70), 63-14(104), 
confllctlng aedical evidence, 64-28c(lll), €4-29c(114), 63-25cCL12) 
credibility findings, 65-4 6c (128) 
defective delinquent, confinement, 73-60c(129) 
expiration of In&ured status, 69-6a(97), 69-38cCl-08) 
job availability, 7U^5c(81), 69-40cai5), 65-30c(116), 64-47ca39) 
job availability, evidence of ability to engage in substantial enployocnt, 
73-2 3c (124) 

levels of severity, DIB and D!ffi, 71-12c(60) 
level of severity, D!7B, 72-4c(7), 71-42c(90) 

medical and clinical tests and decision by Veteran's Administration, 
69-39c(110) 

onset before age 18, tuberculosis, 74-20c(65) 

onset of disability su\)sequent to expiration of Insured status, 74-8c(59) 
poor safety risk, 65-61c(144) 

proof of existence of jobs in National economy, 74-7c(75) 
refusal to submit to medical exunlnation, 68-503(185) 
remand for evidence as to capacity for work, 63-1 Ic (94) 
residual capacity, 64-llc(109), 64-46c(128) 
subjective complaints, 65-58c(130) 

subsequent findings and testimony of medical and vocational specialists, 
65-47c(150) 

vocational testimony, ability to engage in substantial gainful activity, 
73-59c(128) 

work ability, substantial gainful activity, 76-4a(77) 

Disability Insurance Benefits: 

ability to engage in substantial gainful activity, 1967 amAnhments, 
71-24c(66) 

age 21 to 31 provision, 72-45c(l29), 69-30(106) 
black lung benefl-s, 76-5c(m^, 70-40(93) 

deceased beneficiary, validity of subsequent application, '75-6C86) 
deductions, refusal of vocational rehabilitation, 64-13(145) 
Q -disclosure of medical information, 69-41(117) 
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duration of Inability to engage In substantial gainful activity, 73-7c(121) 
earnings requirement, 60-30(113) 
earnings requirement, railroad service, 70-20c(76) 
evidence of ability to engage In substantial employment, 73~23c(12A) 
hearsay medical evidence as "substantial evidence"— use of laedlcal advisers, 
71-53c(75) 

Insured status, overtime payments under federal civilian employment, 
76-3c(67) 

Judicial review, res Judicata, 71-32c(72) 

legal. adoption after entitlement, dependency requirements, 7 2-4 3c (36), 
71-la(l) 

military service wage credits, 68-11(159), 65-12(146) 
onset date, 63-25c(112) 

reduction for receipt of workmen's compensation payments, 74-21c(73) 
reduction of child's benefits upon worker's receipt of workmen's 

compensation payments, 74-9c(71) 
reopening of determination, 68-12a0.29) 
^retroactivity of application, 72-63c(133) 
- seamen, benefits under Jones -Act, 70-57a(96) 

slaultanebus entltl«nent to other benefits, 69-5 C45) 
simultaneous with workmen's compensation, overpayment, 73-4cC67) 
substantial gainful activity, 76-4a(77) 
tendnated trithout prior hearing, 76-23c(80) 
trial work mnths, 69-46(119), 65-62(157) 

vocational testimony, ability to engage In substantial gainful activity, 
73-59c(128) 

wife tmder 65 also entitled to wife's benefits, 64-16 Q) 
work activity, overpayment, 72-28c(146). 

work availability test, 1967 amendments, 70-5c(81), 69-40c(115) 
workmen's compensation reduction, 76-34cC73), 70-45c(9i5» 69-24(19) 

Disabled Widow's Benefits: 



DIB and DWB levels of severity distinguished, 71-12c(60) 
expiration of eligibility period, 74-14c(61) 

level of severity, alleged violation of constitutional right to due 
process, 71-42c(90) 

level of severity requirements, 74-31c(78), 72-4 c (7) 
Disappearance of beneficiary, time of death, 72-lc(52) 
Disaster Relief Act of 1970, Inventory losses, 74-17(27) 
Disclosure of patient records. Drug Abuse Office and Treatment Act of 

1972, 73-48(91) 

Distributive share of partnership Income, net eamlnRs from self-employment, 
71-14(28) 

^ Disabled worker, age 21 to 31, 69-30(106) 

Disclosure of information, 70-6(155), 70-15(56), 68-53(138) 
Divisor months, average monthly wage, noncovered employment, 74-llc(18) 
Divisor months, exclusion of pre-1965 physician services in computation, 
74-12c(21) 



Divorce : 



"avinculo matrlmonii,%69-l(l) 
annulment, validity of^lKkree, 65-56(46) 

decree recorded after worker's death, validity und^r State law, 72-62(30) 
dependency requirement eliminated, 73-25(1) 

domicile of one party within a Jurisdiction, 67-10c(60), 66-1(48), 

65-4(40), 64-41(35), 61-8(21) 
effect of foreign ex parte decree on court order of support, 73-10a(25), 

68-41(6) 
Haitian, validity of, 75-16(54) 

Interlocutory decree, effect on relationship, 65-36c(48) 
Mexican, 66-1(48), 62-37(23), 62-68(26), 61-65(25) 
Mexican, validity of, 72-61(28) 

misnomer of parties, validity of decree, 70-33(17), 68-2(59) 
^ nunc pro tunc court order, 70-33(17) 
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payM^t under tgreeaent, 66r5cC26) 

proptrty ••ttl«ii«it In lieu of allnony, 70-52ca)» 68-28C5), 67-16C4) 
rabblxilcal dlvorct Ineffective tinder State lav, 68-71 C31) 
SSI, ef fect cm, 76-410^1) 

State reitrictloniT against remarriage , 6 8-2 0 (61 ) 

mippoTt asre4iHMnt-69<>4 (18), 66-38(20), 61-1(44), 61-19(44) 

'fmlldity, obtain^ outside State , 72-3 (20) 

vklldlty of laet ■arrlage, 62-37(23) - 

iwlidlty under State law, 70-21(16), 65-4(40), 64-41(35), 61-8(21), 

61-65(25) 
void, 72-11(21), 72-51(26) 

Doctors of osteopathy, 63-35(42) 

DoctiMntary eifldence of age, 64-50c(31), 60-18(19) 

DoMStic senrice, 64-61c(44), 61-6(49), 61-44(63) 

BoMstlc. service. Identity of employer, 72-57(64), 67-41a(81), 62-29(46) 
Domestic service In private home of son, wages, 73-31(50) 
Domestic service wage exclusion, 76-12c(19) 



xhange of, validity of adoption decree, 72-60(39) 
comnoa'^lav marriage. State lav, 72-26(23) 
decedent outside TI.S,, District of Columbia law, 69-21a(37) 
divorce by court of another jurisdiction, 64-41(35) 
divorce, validity of , 7$^l'6(54) /72-ll(21) , 72-51(26) 
presusq>tlon of legitimacy of child, blood grouping tests, 72-25(32) 
requirement for valid divorce, 67-10c(60), 66-1(48), 65-4(40), 61-8(21) 
Drug Abuee Office and Treatment Act of 1972, confidentiality of patient 
records, 73-48(91) 



Earnings Record : 
correction, family employioent, 74-3a(25) 

correction after expiration of time limitation, 73-6c(80), 73-15(84), 

72-30(99), 72-54c(101) 
entitlement on more than one, 62-25(8) 
evidence needed for correction, 62-11 (81)^^ 

revision after final deciaion, constitutionality of time limitation, 
72-55c(104) 

time limitation for correction, 66-8(94), 66-30(95), 65-42c(96), 
'62-28(83) 

Eduipational institution, 76-lla(7 ), 67-2(11), 67-49(27), 67-50(29), 67-51(30) 
'Eaergency inpatient hospital services, nonparticipating hospital, 70-26(122) 

70r48(124), 70-49(128), 69-2:j(131) 
Eaergency inpstient hospital services, outside the United States, 70-50(129) 

Eoergency Services, Hospital Insurance Benefits: 

accesalbillty requirement, 72-9(159) 

emergency occurring after nonemergency admission 71-3 8c (158) 
Inpatlcmt of nonparticipating hospital f611o\dng termination of emergency, 
' 71-56(164) 

nonemergency situation, 71-39(162), 71-49(128) 

nonparticipating hospital, 76-17cCL?3)» 71-9(156) 
Eaployeea of city of Santa Rosa, California, State and local, 73-57(107) 
Eaployer compensation plan, payment after end of employment relationship, 

72-23(61) 

Eiaployer^ identifying, 67-41a(81), 62-29(46) 



Eiployer-Employee Relationships; 
j^-by sitter, 73-46c(43), 61-27(50) 

l^-ptains and crewmen of commercial fishing boats, 71-54c(19) 
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S^JS^Ji^r^'?''^'^^^^^^^^^' 73^42(52), 69-37c(50), 66-31c(65) 
determination by a Federal agency, 6A-2Ac(Al) 
determlnatlon,by Vnlted_States^Po8tal Service, 72-46(63) 
disabled patlent^ln work project 69-46(119) 

73-31(50), 72 57(64), 67-41a(81), 64-61c(44), 
62-29(46), 61t6(49), 61-44(63) v q o /, 

employee of International organization, 64-62(61) 
family etnplojTnent, 76-13aO0), 74-3a(25) 
ferry boat operators, Chouteau County, Montana, 72-16c(113) 
Independent contractor, 73-54(99), 72-34(117), 63-52c(35) 

• Allen and Vigo Counties, Indiana, 73-17c(94) 
Job Corps enrollee, 66-36(9) 
manufacturers' representative, 75-3 c (60) 
medical clinician, county health department, 70-44(67) 
motor vehicle license agents, 72-7(110) 
ordained minister In exercise of ministry, 67-6(78) 
patient- helpers, 73-13(41) 
physician, part-time industrial, 61-61(53) 
practical nurse, 62-30(43) 
real eatate salesmen, 61-58(51) 
aecuritiea salesmen, 72-58(66) 
aervices in sheltered workshop, 69-60(58) 

aervlces performed under hospital rehabilitation program, 69-59(56) 

State employee granted educational leave, 71-6(55) 

VA patient, 64-15(106) 
Employer identity. Intergovernmental Personnel^Act of 1970, 72-33(115) 
Employment: 

bona fides of, 66-31c(65), 63-40c(71), 63-42c(39> 
domestic service wage exclusion, 76-12c(19) 

Federal-civilian overtime payments, disability insured status, 76-3c(67) 
Federal, determination by Federal agency, 64-24cC4l) 

^l4!29JS""^^-"c(!39r""''^' "-30c(116). 
ordained minister in exercise of ministry, 67-6(78) 

outside United States, work deductions, 63-34(69), 62-61(76), 61-22(77), 

ol— J7 \7o) 

services by hospital patient, 69-59(56) 
sheltered workshop participant, 69-60(58) 
student 68-3(12), 68-43(18), 67-2(11), 67-49(27), 67-50(29) 
Enrollment for supplementary medical Insurance benefits 75-1(120), 71-40(172) 

Equitable Adoption: 

agreement not legally enforceable, 66-45(11) 
child defined, 65-20c(5) 
contract or agreement to adopt, 63-50c(3) 
custody of child irrevocably surrendered 61-30(35) 
Erroneous payments, recovery, 64-2(91) 

Administration, 70-19c(9), 64-18c(94), 64-19c(96), 

61-35 (13) 
Evidence: 

ability to engage in substantial employment, 73-23c(124) 
correction of earnings record, 62-11(81) 

death, 7-year a absence not unexplained, 76-lc(12), 72-53c(54) 
determination of date of death, 72-lc(52) 
nec earnings from self-employment, 70-55c(27), 66-7(74) 
new and material, good cause for reopening of determination, 68-12a(129) 
one-half support, husband'a benefits 66-3c(22) 
pneumoconiosis, total disability, 73-37(137), 73-38(141) 
PreaiOTptlon of lack of wages, 69-57c(60) 
^ presumption of legitimacy of child, blood tests, 72-25(32) 
i-ri proof of parent's support, 68-4c(3»rjO 
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Excess earnings » work deductions, 72-5c(81), 62-60(74) 
Executive clenvency after conviction of feloneous homicide, 65-25(20) 
Eacplrttlon of Insured status subsequent to onset of disability, 74-8c(59) 

Extended C«re Services: 

*<» 

certification. Inpatient services, 71-16(138) 

failure to provide services within 14-day transfer period, 73r?3Ac(158) 
hearing right, anount In controversy less than $100, 71-47(127) 
hospital transfer requlreiaents , 70-36(116), 69-63(149), 68-39(205) 
hone health services, home confinement, 71-17(166) 
Inpatient services, not scertlf led for participation, 71-26(148) 
nursing services, level of care, 73-51c(160), 72-17(163), 71-48c(152) 
lOO-day maadiium limitation, 71-35(151) 
prior hospital discharge before 6/30/66, 71-46(126) 
review. of determination of reasonable costs, 71-25c(141) 
three consecutive day hospital stay requirement, 74-15c(84), 71-51(155) 
utilization review cowalt tee's deficiency In operations, 73-8c(154) 
utilization review committee's failure to notify claimant of finding, 
71-8(135) 

Extension of time to request .hearing or review or begin civil action, 
68-8(122), 08-17c(ll4) 

-F- 

Fallure to exhaust administrative rfjmedles. Jurisdiction of court, 73-44 c (77) 
Failure to timely pay contributions. Interest assessment, 75-28(83), 74-30(56), 

73-55(102), 73-56(105) 
Family care home, 67-24(85) ' 

Family corporation, validity, 73-12(39), 69-37c(50), 66-31c(65) 
Family employment, 64-61 c (44), 61-6(49), 61-44(63) 
Family employment, spouse, 74-3a(25) 
Family maximum, 62r7(65) 

Family maximum, constitutionality where illegitimate child involved, 73-53c(9) 
Family Relationship: 

acknowledgment of illegitimate child, 72-32(34), 62-38(28), 61-48(31) 

61- 64(34) 

adoption of child after death of worker, 65-11(46) 
annulment of divorce, 65-56(46) 
annulment of marriage, 69-1(1) 

brothera-in-law, technical relationship, 71-10(168) 
change of domicile, validity of adoption decree, 72-60(39) 
child adopted by aunt after parent's death, 63-27(26) 
child adopted by sister of natural father, 69-16(43) 
child bom= after death of worker, presumption of legltlnacy, 73-28(34) 
child in womb, 60-9(35) 
common-law marriage, 61'«9(22), 61-47(23) 

coBmon~l«w marriage, validity after removal of inpedlnent, 72-26(23) 
comnon'-law_ marriage under State law, 71-4(11) 
consanguineous marriage, 68r62(63) 

continuation of valid marriage after subsequent bigamous marriage, 

62- 36(22) 

court decree of paternity, 69-56(40) 

deemed child of insured individual, 70-22(19), 68-29(15), 68-49(68) 
deemed marriage provisions, 69-27a(29) 
diaavowal of paternity, 69-15(36) 

entitlement as spouse of deemed marriage and as widow, 71-55(15) 
equitable adoption, 66-45(11), 65-20c(5), 63-50c(3), 61-30(35) 

forelgn^proxy marriage, validity,. 71-44(13) 

grandchild or stepgrandchild, 73-41(7) 

illegitimate child, before and after 1965 amendments, 69-14c (30) 
lllegltliMite child, out-of-court settlement as acknowledgment in writing, 
Q 68r54(70) 
Cn I /^"illegitimate posthumous child, 68-22(66) 
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Inheritance rights from natural father, 73-27(37) 

Institution of adoption proceedings, 65-18(3) 

Interlocutory- decree of adoption, 61-18(28) 

legal capacity to narry under State law, 68-20(61) 

legitimacy rebuted, sterility of alleged father, 73-52c(35) 

legitimating -acts by parents, 68-21(36), 62-53(30) 

legitimation -of child under State law, 73-2(29), 73-11(31) 

legitimation under State law, 68-7302), 66-^3(62), 65-36c(A8), 62-38(28) 

living with or support of \mbom child, 73-19(32) 

marriage ^ceremony to solenxnlze relationship, 74-10(1^) 

marriage duration, failure to exhaust administrative remedies, 75-2Ac(2A) 

marrlage'precludlng or terminating entitlement to benefits, 65-19 (A3) 

mother of worker's child, 63-^7(21) 

presumption of legitimacy of child, 67-11(69), 62-35(27) 
presumption of legitimacy of child, blood tests, 72-25(32) 
procedural defect In marriage, 63-A8(22), 63-A9(2A) 
stepchild, 69-55(17) 

stepchild, duration requirement, accidental death of worker, 72-AA(5) 
atepchild, priority for underpayment, 70-3(38) 
stepchild, statutory exclusion, 69-66(168) 
surviving spouse defined, 67-55(39) 
underage marriage, validity, 72-^9(24) 

voidable marriage, effect of annulment, 65-2c(3A) ,65-3a(38) , 65-39(12) 
widow and Illegitimate child of decedent domiciled outside U.S., 

69-21a(37) 
wife of worker, 67-10c(60), 62-57(25) 
Farm operator, 67-7(87), 67-^2(90) 

Farm operator, self-employment, nonproduction payment, 72-^7(76) 
Farm -rental income, material participation, 6A-25c(56), 63-A5c(57), 
62-16(5A) 

Farm work, substantial gainful activity, 61-69(159) 
Federal census records as proof of age, 67-38a(5A) 
Federal Coal Mine Health and Safety Act of 1969, black lung benefits, 
70-^0(93) 

Federal Employers' Liability Act, railroad employee, filing claim for 

workmen's compensation, 72-^2(152) 
Federal employment, determination by Federal ap.ency, 6A-2Ac(Al) 
Federal employment, determination by United States Postal Service, 72-46<63^ « » 
Fees for services of attorney, 68-47c(134), 68-61c(140), 67-54c(109) 

66-19c(92), 65-33c(101), 62-47(86) 
Fees of public and deputy public administrat.ors, wage status, 72-36(124) 
Fees as wages, public officers or employees, 69-61(87) 
Felonious homicide, 65-25(20), 61-21(98), 60-6(97) 

Felonious homicide conviction, preclusion of benefits, 75-25c(10), 73-40(90), 

72- 22(14) 

Ferryboat operators, Chouteau County, Montana, 72-16cC113), 68-34(150) 

Fiduciary, 65-10(57), 63-46(44), 61-43(61), 60-27(60) 

Filing application, intent to file, 76-300.6) 

Filing for all benefits, 76-2(ll4), 71-52(10) 

"Final decision" (section 202(J)(2)), defined, 66-26(41) 

Finality of Decision: 

earnings record correction after time limitation, 72-54c(101), 72-55c(104) 
initial determination, 71-2c(49) 

referral of SS cases to U.S. Magistrates, 76-14c(5I|) 
Florida, interest assessment for failure to timely pay contributions, 

73- 56(105) 

Food and Agriculture Act of 1965 payments, 67-42(90) 
Foreign and domestic work tests, 63-34(69) 

Foreign countries, social insurance or pension systems, 75-17(74), 73-16(64) 
Foreign court order of support, 68-16(30) 
Foreign proxy marriage, validity, 71-44(13) 
Foreign school, educational institution, 67-51(30) 
Foster child, 66-11(55), 66-45(11) 
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Tull-tlae school attendance. 6<)*-44(15)» 69-45(22) » 68-3(12), 68-14(13), 
68-43(18), 68-69(23)), 67-2(11), 67-49(27), 67-50(29), 67-51(30), 
-66-25(6) ,-^66-35 (7) , 66-36(9) 

Fimaral hoM. payment, 62-24 Q2), 61-54(9) 
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Good Cause: 

advanced age. Illiteracy and reniote location, 67-35(42) 
disbarred attorney as representative of claimant, 74»29(50) 
erroneous aethod of xo«^)utlng:«arnlngs, 61-39(83) 

errors on face of evidence, coi^utln,' time period for reopening determina- 
tion, 61-60(106) 
extended .illness, - application deemed- filed , 61-4 (12) 
failure to file timely report of earnings, 73-43(62) 
ihcoiq[>lete information, intent, application deemed filed, 61-55(13) 
new and.material cnrldence, 68-12a(129), 67-22(104),. 65-51(93) 
pliysical and mental infirmity, 63-16(8) 
Soldiers' and Sailors' Civil Relief Act (SSCRA), 61-40(104) 
time Unit at ion for filing request for hearing, 68-8(122) 

(^vernmental pension system, 70-23c(12), 68-13(42), 67-28(45) 

Grandchild^ dependency requirements, 74-16(16) 

Grandchild/great-grandchild, 74-24 (1) 

Grandchild or stepgrandchild, 73-41(7) 

Gratuitous wage credits, exclusion of Philippine army service, 74-26c(45) 

-H- 

Hearlngs and Appeals; 
abandonment of claim, 76-43058) 

adverse finding, ter^nation of provider agreement, 72-64(174) 

appeals council denied review, 65-59c(133) 

black- lung, accidental death, 76-36c(lO^) 

black limg benefits, 76-6c(UB), 76-5c(£a) 

black lung benefits, close corporationowner, 76-25a(96) 

black lung claimant, mine employee prerequisite for eligibility, 76-24c(95) 

black lung, coke yard employment, 76-37cCl£0) 

child over 18 no longer student, 76-2Oc(i0) 

death evidence, 7-years absence, 76-1cCL2) 

disability benefits terminated prior to hearing, 76-23c(8o) 

disability, combination of impairments, 76-35c(70) 

disability reduction, workmen's compensation, 76-34c(73) 

disability, res judicata, 71-32c(72) 

disability issued determinable by Secretary in single hearing, 74-6c(63) 
disability, substantial gainful activity, 76-4&C77) 
disttlasal of request, res Judicata, 65-7c(95) 
doMStic aervlce wage exclusion, 76-12c(l^) 
educational institution definition, 76-lla(7 ) 
failure to appear or be represented, 71-42c(90) 
family «ttployment,i 76-13c(30) 
rederal-clvlllan overtime payments, 76- 3c (67) 
finality of decision,, res judicata, 70-31c(57) 
KIB, matter in controversy less than $100, 71-47(127) 
HIB detertdnations, 75-8c(ll0), 74-22c(87) 
hospital benefits, leak than $1,000 Involved, 76-39c(l5g) 
hospital emergency aervlces, 76-17cQ23) 
judicial review, referral to U,S, Magistrates, 76-14c(5l4) 
limitation otatalde the tfoited States, 74-20c(65) 
tidaattbmoy disqualified aa rspreaentatlve of claimant, 74-29(50) 
parentis dependency, black lung, 76- 38c (US) 
rMpealiig of determination, res j^idlcata, 68-12a(129) 
'^xm»miM±WBL of claimant* fair and Impartial hearing, 71-23c(52) 
^ qiieit, time limitation, 73-45c(7?) 
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right to representation » 69-38c(108) 
rights on second clalQ» 63«-41(84) 
8elf-e«ployment, deductions, 76-21c(38) 

^*76'3^(^^*°^ Income, conclusive after expiration of tlac llnltatlon, 

self~«mployir«nt, nonprofessional fiduciary administering relatives 
estate, 76-31c(3l|) 

SMIB determinations, 74-23c(93) 

State and local, wages sick pay, 76-22c(62) 

supplementary medical benefits, alien residency, 76-40ca30 

time liisltatlon ca request, '68-8C122) , 65-26c(91) 

time Halt on review of hearing decision, 74-4(48) 

waiver of right at administrative level, 72-2c(41) 
Hearsay medical evidence, medical advisers, 71-53c(75) 
Home for aged, llfe-care contract, provider agreement not to charge for 

covered services, 72-39(170) 

Home Health Services: 
^lome confinement, 71-17 C166) 

withholding services from Medicare patients, 72-38(167) 
Homicide conviction, preclusion of benefits, 75-25c(10), 73-40 C90), 72-22(14) 
Homicide, effect on child's benefits^ 76-29C8) 

Hojpltal Insurance Benefits: 

accessibility requirement, 72-9(159) 

s:^ien, 5 year continuous residoice requirement, 72«27(16) 
alien requlfements, 68-65a(201) 

appeals, benefit determinations, 75-8cCllO), 74-22c(87) 
certification requirement for participation, 71-16(138), 71-26(148) 
chronic renal disease, deemed wages to establish fully insured status. 
75-9C98) 

conditions of participation and certification for hospital, 69-11(126) 
'Cuban refugee, entitlement, 68-38(197) 
dental exclusion, 69-32(138) 

emergency services, facility not classified as hospital, 70-49a28) 
emergency services, nonpar ticipa ting provider, 76-17c(l2*, 70-26(122). 

70-48 a24), 69-22 cm) ^ 
emergency services outside United States, 70-50(129) 
inpatient' psychiatric services, 70-24 a02)/ 70-58 ai7) 
judicial review, less than $1,000 involved, 76-39c(l29) 
level of care, 75-29c(100), 73-49a(146), 71-19a20), 71-27(121) 
liability of pharmacist as consultant, 69-310L33) 
lump-sum compromise, workmen's compensation, 70-38(105) 

°' willful deception by use of term •'Medicare", 

07-33(186) 
noncovered care, 71-7(119) 
nonparticipating hospital, 67-30(132) 

nursing care, private duty exclusion, 70-7(100), 69-43(143), 69-50a(U4) 
payment, lack of entitlement, 67-63(140) 

payments directly or indirectly by governmental agency for prison 

Inmate, 68-26(195) 
private accoiaaodations, medical necessity, 71-50(130) 
psychiatric confinement on effective date of entitlement, 71-36(133) 
reasonable and necessary rehabilitation services, 74 -34a (89) 
rehabilitatioh services reasonable and necessary, 76-26a(l26) 
reimbursable charges, 68-40(199) 

requirements for entitlement, 71-46(126), 67-29(130) 
review of determination of reasonable costs, 71-25c(i41) 
simultaneous entitlement under other Federal statute, 69-8(124) 
skilled services, certification by physician, 71-17(166) 
spell of illness, 76-16021), 70-17(108), 70-25(110), 69-62a46), 67-31(136) 
transfer agreement with extended care facility, 70-36(116), 69-63(149), 
68^39(205) 

utlll«atlon review committee, failure to timely review, 71-37(123) 
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BiMband's luuftnee Benefits: 



61-17CA0). 60-19(36) 

Hurtwd-vlfelStnirshlp. 73-32C55). 73-33c(S7) 



-I- 



ia«tlflc.tloa of a.«.loyer. domestic service. 72-57(64). 67-41.(81)^, 

InlSt'^ng. SSI, 75-32(1^^^^ . . _. 

Intergovetnaentel Personnel^Act of 1970, "-33(115) ^ 
Ullnol.ho^lclde^conylctlon, preclusion of ^benefits, 73-«uisu, 

IncWetent, legel guardian Incone, 61-62(71) - 

sfcr^ror^i^^^^^^^^^^ ^- 

SflST^rcooM ofAUen Jjnd Vlgs Co^^ 

In her cere, child tn'tr age 18, 69-45C22), 63-ia) 

66-2 C57). 63-28(27) 
Inheritance rlghts^fro» n«turtl father, 73-27(37) 

•*In loco parentis," 65-40(14) 



Inpatient Hospital Services: 

duration limits, 70-25(110), 67-31(136) cq non'ii^ 

eo^«e^y ser^^ requirement for nonpartlclpatlng provider, 69-22(131) 
S^f carr75-292(100), 73-49a(lA6), 71-19(120), 71-27(121) 

noncovered care, 71-7(119) cnfTim 
private «ccon~datlons, medical necessUy. 71^^^ 
psychiatric, 71-36(133), 70-24(102). 70-58(117) 
?MSonable ^nd necessary rehabilitation services. 74-34a(89) 
noell of illness duration, 76-16021) . ^ ti 'ine^'>'Vk 

S'tlllzatlon review cc^lttee. fallure^to timely revlev 71-37(123) 
wlthholdlnR services from Medicare patients. 72-38(167) 
Insanity, validity of annulnent of divorce. 65-5bCtb} i^jqfgOV 
Instliutionallred beneficiary, ability to handle ojm affairs. 73-29(60) 
Srtltutlon.llred beneficiary, use of benefits. 70-32C33). 68-18(99). 

66-20(83). 66-42(84). 54-23(80). 61-23(99) 
Institutionalized clalnant. SSI, 76-7 0^) 



Insured^ Status: 



niendoents of 1965. 66-21(46) 

constructive payment of wages. 73-20t*'> • "-^?^5f,g. 
,ntltle»ent for months prior to application, 62-1(19) 
Federal civilian overtime payments, 76-3cC&7} 
HI entitlement, use of dsemed wages, 75-9(98) 
male woiker, 64-51(27) ■,n_^■if^7\ 
military service wage credits, use f • 'O-""^) , 
quarters of coveioge, agricultural la^"'' ^ ►.riinina 1937-1950. 
Quarters of coverage, alternative method for determining, 1937 1350, 

,uI«er?of coverage, domestic service, "-31(50). 72-57 C64) 

quarters of coverage, railroad employment. 66-10(45). 65 tsu/l 

time first acquired. 65-44(25) i.c_->MLf.\ 

^•s eligibility "'"'■"J??::' r''67!6i(53l 

Workers age 72 before 1969. transitional. 67-62 C53} 

Er|c 19S 



198 



Insured Status— Disability: 
??f 21 to 31jprovlslon, 69-30(106) 

;«^Mm,^5^^?"^'"'^T^^'y prison-work exclusion, 73-470(118) 
continued enploynent after expiration, 72-45c(129) '"^-^'CUIO) 
crediting of railroad service, 70^20c (76) 
expiration, 69-.6a(97), 69-38c(108), 68-64c(180) 
explratlon^subsequent to onset of disability, 74-8cf59) 
use of nllltary service wage credits, 65-12(146) 

Intergovemaeatal Personnel Act of 1970, employer Identity 72-'^^m«;^ 
intengarrlage of parents, legitimation of child, 62-53(30), 61-64(34) 
Interaedlerles : 

Reasonable cost guidelines Issuei! to providers. 75-30cai5^ 

tI^ homicide conviction, preclusion of benefits, 75-25ca0) 
''^eSlh^fnalg"*'^*'^'^"" supplementary »edic.l\^^Jlce benefits. 



-J- 



Jall cooks, Allen and Vigo Counties, Indiana, 73-17cC94) 
Janitors, county buildings of Kentucky, 69-29(85) 

iustJce'^'ortn""' " "-36(9) 
Xb'Sf 75!5L"n6)'=°""'""' vital statistics. 



Judicial Review: 



L "^'J' •PP"'"' ""orney's fees, 68-47ca34), 66-19cf92^ 
65-26c(9ir"" '"«^*"8-i'hin prescribed ti»e'period, Vl7c(114":"'^ 
finality of decision, 70-31c(57) 

hospital Insursnce benefits, less than $1,000 Involved. 76-39cftPQ^ 
nonestoppel of Administration to require compUa^r^th statSt^ 
It^l^' entitlement, 70-l?cC3), ^17:(38^f tlL(9:)r 

referral of SS cases to U.S. Magistrate, 76-14c(5ii) 
res judicata, 70-31c(57), 65-7c(95) 
sovereign Immunity of carrier, 69-49c(163) 
substantial gainful activity, 70-56c(86) 

'^':^ti'^°2^2;n;r6t^(87r"" °' --"-""-"'y of 

"'l^Utal^'^ °""P«"<^1 "^1" e-Ployaent publications, 



Legal guardian as payee, 70-42(36) 

'*65.'4(7r""""" ""''^^ " ^"-P-"" -J"'" P«y~n'. 66-602), 

^ "•e^S^Trjn""""' °' 70-30(43), 68-3iai0), 
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Ugltlaiicy of Child: 



«ckno*eledg»«nt.ln.wrltlttg, 72-32(34) 
"aclm«?l«d8ii«t In writing" (Federal law), 66-47(W) 

acknovledgMnt of child under State law, 73-2(29), 73-11(31), 68-49(68), 
61-48(31) 

before dad after 1965 aiwidiientB, 69-14c(30) 
contributlona toward aupport, 67-60(75) 
court decree of paternity, 69-56(40) 
court order to contribute, 67-59(73) 
dlaavowal of paternity of child, 69-15(36) 
divorce^ iraHdlty of, 72-11(21) 

effect of State court order of paternity on Secretary's detenalnatlon. 

68ripca24), 67-32c(18) 
family maxim benefits, conatltutlonallty, 73-53c(9) 
liAerltance rlghta under State law, 69-3C42), 66-11(55) 
InteriMirriage of parents, 62-53(30) , 61-64 (34) 
legltlmtlon, 1965>naidiienta, 69-2Xa(37) 

legltlmtlon by State law, 68-73(72), 66-43(62), 65-36c(48), 62-38(28) 

living with or support, 73-19(32), 68-22(66), 68-29(15) 

paternity denied,. sterility of alleged father, 73-52c (35) 

pre8Uiq)tlon, 67-11(69), 62-35(27) 

presui^tlon, blood grouping tests, 72-25(32) 

presuaptlon, child bom after death of worker, 73-28(34) 

tl»e%requlrc^B.t8 for acknowledgnent, living with or contributing to 
support, 67-26(71) 

**volwitary recognition" of child under State law, 68-21(36), 68-5400), 
66-46(12) . V y 

Level of hospital care, custodial care exclu8^,on, 75-29c(100), 73-49a(146), 

71-19(120), 71-27(121) 
Levy of benefits prohibited, 73-22c(87) 

Levy or seizure of benefit checks for collection of delinquent Federal 

taxesi 62-12(85) 
Liability of estate, overpaynents, 70^2(45) 
Liability of representative payee, 65-53(84), 65-54(85) 
Life Insurttice agent beneficiary, renewal cowdsalona, 71-22 C40) 
Living In sa»e household, 69-27a(29), 68-5(38), 66-16c(33), 65-37(51), 

64-503), 64-35(16) 
Longshoremen's and Harbor Worker's Compensation Act, offset provisions. 

71-34caj)0) 

Lui^sum compromise, worlcnen's compensation, 70-38(105) 

Lunp-Sua Death Payment; 

body not recovered, 63-38(11) 

claimant reladiursed from other sources, 65-5 CL5) 

conatltutlonallty of tine limitation on-fUlng of application, 73-39ca6) 
contractual obligation to pay burial expenaes, 60-3(6) 
equitable entltl«ent of eatate, 66-6(32), 64-604) 
equitable entitlement of medical school or anatomical board, 69-18(^3) 
equitable entitlement of noied beneficiary, 68-44(40) 
"funeral"ho«eV^62-24'(12); '61-54(9) 
good cause for extension of filing period, 61-4(12), 61-55(13) 
legal representative of ^tqultably entitled estate, 66-6(32), 60-4(7) 
living In same houaehold, 66-16c(33), 64-5(13), 64-3506) 
payment, no legal representative appointed, 65-22(18) 
payment from trust account, 64-54(18) 
apriority of payee, 68-5(38) 

recomputatlon of deceased worker's primary Insurance amount, 62-66(41) 
reduction of overpa3rment, 63-7(82) 

union proceeds paid to funeral home under plan, system or general practice. 
68-44(40) » o , 

Lump-sum settlement of workmen's compensation payments, 71-15a(93), 71-34c(100) 
71-45cO04) 
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•JMill-ordcr-" divorce,, effect on subsequent oarrlage, 62-68(26)^ 



Marriage: 



annulaent, "divorce a vincixlo natrinonii", .69-1(1) 
aimulaent of, 65-2c(3A), 65-3a(38), 65-39C12), 63«2C6) 
anti^acegenation statute, 67-56(67). 

applicability of 1965 aaendments to divorced wife, 67-1(2), 67-16(4), 

66-24(1) . 
cerewmy to solenlxe relationship, 7A-10(1A) 
comnn-lanr^ 72-26(23), 71-4(11) 

connon-lav narriage, matrlmnial intent, 61-9(22)» 61-47(^3) 

consanguineoua, validity tider State law, 68r62(63) 

de«»ed» entitleaent aa spouse, 71-55(15) 

deeaed »irrlage proviaions, 69-27a(29), 67-25 C6A) 

dfaablcd child to old-age insurance beneficiary, 73-18c(28) 

divorce obtained outside of State, validity, 61-8(21) 

duration and continuity of marriage, 67-55(39) 

duration of marriage requlrenent, 75-24c (24), 72-52(12), 71-21c(8) 

duration of, survlvlng__divorced wife, 66-38(20) 

firat cousins, 63-20(19) 

foreign divorce, termination, 66-1(48) 

foreign proxy marriage, validity, 71-44(13) 

Mexican divorce, 66-1(48), 62-37(23), 62-68(26), 61-65(25) 

one-yaar duration requirement, 67-58(9) 

parties 'estopped to deny validity of divorce, 61-65(25) 

presuiVtion of validity, 72-61(28), 68-63(64), 66-12c(49), 66-34(52), 

66-44(53), 62-36(22), 62-37(23) , 
procedural defect, 64-42(8), 63-48 C22), 63-49(24) 

reentitlenent of child between ages 18-22 on sane earnings record pre- 
cluded after divorce, 67-33(23) 

reentitlenent to mother's benefits* effective date of divorce, 07-4(40) 

re«ntitlcment to motherls benefits, termination of coinmon-law marriage, 
73-3c(22) ^ 

remarriage, conflict of law, 66-4(25) 

remarriage of widow before age 60, 70-19c(9) 

remarriage to another beneficiary, 66-37(18) 

separation^ effect on SSI, 76-28(82) 

status at time of filing application, chlld'o benefits, 75-23(9) 
unrecorded divorce decree, 70-21(16) 

validity, legal capacity under State law, 68-20(61) \ 
validity, violation of State law, 67-25(65) i 
voidable, effect on entitlement to benefits, 65-19(43) 
voidable underage, effect on entitlement to benefits, 72-49(24) 

llaterial Participation: 

agent, 65-8(59), 63-44(55) 

agreement for, 65-9c(61) 

criteria, 64-25c(56), 61-7(67) 

farm agent, 62-16(54) 

legislative history, 63-45c(57) 

owner or tenant of land, meaning, 65-27(64) 

sharecrop, 63-43(52) 

subsidy payments, 63-19c(46), 62-64(63) 
Maximum family benefits, constitutionality where illegitimate child involved, 

73-53c(?) 
Medicaid eligibility, 75-31(123) 

Medical advisers, heresay medical evidence, 71-53c(75) 

Medical examination refusal, disability, 68-50a(185), 65-59c(133) 

Medical expenses as burial expenses, 65-5(15) 

Medioal expenses nonreimbursable, DIB and workmen's conpenoation, 71-33c(96) 
Medical facility operated by Federal agency, 72-10(166) 
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.^t, Medlciil Infonutlon, dladosure, 70rl5(56) 

!fodlc«l necessity for Inpatient hospital services » custodial care exclusion, 
/73-49a(146) 

' IMlcare, iidsrepresentatlon or vlllf^^ 69-58(186) 

Mmtal and Neurqlo£lcal lopalments : 

anxiety reaction » 62-7i (103) 
cdablnatlon of Inpalments, 65-59c(133) 
expiration of disability^ Insured status, 69-68(97) 
work per fornance, 64-lA(lA7) 
Kental lapalr»mt» defective delinquent, conf Ineiaent , 73-60cCL29) 
Mexican divorce, effect on subsequent narrlage, 72-61 C28), 62-37(23)^, 
62-68 (26), 61-65(25) 
->> Mexic«it^ divorce, jurisdiction,. 66-1(48) 
^ Michigan BepartiBiBnt of Conservation, 67-13(112) 

Michigan atatute, reduction for receipt of worlaaen's compensation payments, 
74-21c(73) 

Hliltary Service Wage Credits: 

aliovuice of , 60-16 CllO) 
computation of benefits, 63-29(31) 
correction off service records, 62-13(90) 
deeaed wages, 69-47(94) 

disability insured status, 65-12(146) « 
foreign cbtmtry, service for, 64-12(103) 

other Federal benefit, 70-13(72), 69-28(92), 64-64(106), 61-49(110) 
'presidentlal pardon after dishonorable discharge, 68-11(159) 
retired pay, 70-13(72) 
Mlnistersy rental value of parsonage In net earnings, 72-6 C70) 
Ministers,- services. performed in exercise of ministry, 67-6(78) 
Mlsadvlce, not grounds for estoppel, 70-19c(9), 64-18c(94), 64-19c(96) 
61r55(13) 

Mlsnoser of parties, validity of divorce decree, 70-33(17), 68-2(^9) 
Misrepresentation or willful-deceptlon-by' use of **Medlcare", 69-58C186) 
Iflssouri, services and fees of public and deputy public administrators, 

wage status, 72-36(124) 
Missouri, status of services and fees of motor vehicle license agents, 
72-7(110) 

Montana, ferry boat operators for Chouteau County, 72-16c(^13) 

Mother ' s Ins urance Bene fit s ; 

adjiistment for retroactive months, 63-4(29) 
divorced wife, court order of support, 73-10a(25) 
family aaxiiBun, 62-7(65) 

homicide conviction, effect on entitlement, 75-25c(10) 
"to har care", 69-45(22), 64-3(10) 
marriage requisite, 69-14c(30) 

raentitlement after remarriage and divorce, 67-4(40) 
reentltlement after void remarriage, 63-2(6) 
reentltiement, termination of common-law marriage, 73-3c(22) 
remarriage to beneficiary, effect, 65-39(12) 

support tinder an agreement, former wife divorced, 66- 5c 026), 61-19(44) 
surviving spouse defined, 65-11(46) 
termination due to remarriage, 66-4 (25) 
validity of divorce obtained outside State, 65-4(40) 
void or voidable marriage, effect on entitlement, 65-19 (43) 
voidable marriage, 66-34(52) 

voidable marriage, effect of annulment, 65- 3a (38) 
Motor license agents in Olclahoma, 68-23(145) 
Multiple impairmenta (disability), 65-59c (133), 63-14(104) 
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Musculoskelecai lo^alnaenc: 

ability to do varied lighter work, 65-15c(lll) 
combination of inpainnents, 6S/?15c(lll) 
conflicting medical evidence, 64-i?c(lU) 
residual cap^^city, 65-29c(114) 
upper liii>, 61-68(144) 
vork performance, 65-62(157) 



Nebraska constables and justices of the peace, 67-44(115) 
Nebraska registrars of vital statistics, 68-51(154) 

Nebraska, status of constables, justices of the peace, and vital statistica, 

73-58c(110) 

Nestor; Tlemlng v. , termination of benefits because of deportation 
(section 202 (n)), 60-1(87) 

Net Earnings from Self-Enployncnt : 

community income from trade or business, 68-19(83) 
computation, remuneration allocated on a time basis, 64-62C61) 
disaster losses to inventory, 74-17(27) 

distributive share of pamership income from domestic and foreign sources, 
71-14(28) 

farm rental income, material participation, 65-8C59), 65-9c(611, 65-27C64), 
64-25c(56), 63-43(52), 63-44(55), 63-45c(57)r 62-16(^4), 61-7C67) 

husband-wife partnership, 73-32(55), 73-33c(57) 

income from all trades and businesses, 68-6c(91) 

income from business operated by guardian, 61-62(71) 

income from valid trust created by life beneficiary and sole trustee, 
67-7(87) 

income producing activity, 67-24(85) 
interest income, 64-10(52) 

interest income derived from tax sale certificates, 72-48(77) 

interest income from contracts of sale of realty, 73-15 04) 

Investment income, limited partner, 72-24(73) 

jointly owned assets used;, 68-4 8c (85) 

optional method of conqjuting farm income, 62-32(58) 

partnership, 62-8(67), 62-17(55) 

payment in kind, 62-31(56) 

payment to farm operator under the Food and Agriculture Act of 1965, 
67-42(90) 

payments under wheat and feed grain programs, 62-64(63) 
personal or living expenses, 61-42(70) 

profits from sale or exchange of capital assets, 63-36cC48) 

real estate salesman's commission on sale of own property, 73-14(54) 

renewal commissions of life Insurance agent beneficiaries, 71-22C40) 

rental property Income exclusion, computation, 75-1 8c (67) 

rental value of parsonage, 72-6(70) 

rentals from real estate, 65-28c(67), 64-39(59), 62-48(59), 60-8C66) 
royalties, 75-19(72), 67-52(92), 62-49(61), 62-50(50) 
small business relocation payments, 72-59(78) 
soil bank payments, 63-19c(46), 61-28(70) 
substantial services 71-13c(34) 
Nevada divorce, jurisdiction, 67-10c(60) 

New Jersey, Interest assessment for failure to timely pay contributions, 
73-55(102) 

Noncash payment, wage exclusion, 67-4 la (81) 
Noncovtred care in hospital, 71-7(119) 

Noncovered remunerative activity outside U«S«» 63-34(69), 62-61(76), 

61-22(77), 61-37(78) 
Noncovered work outside the United States, seven day work test, 74-13056) 
Nonpartidpating hospital, 70-26(122), 70-48(124), 69-11(126), 69-22a31), 
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NonpArtlclratlng hospital, eaiergency services, 71-9(156), 71-38c0.58), 

71- 39(162), 71-56(164), 71-A9(128) 

NonpayMnc of Benefits: 

alien. outside the United States, change of cltl«en«hlp, 73-16 C6A) 
alien outside the United States, Trust Territory of the Pacific Islands, 
74-19(38) 

deportation, 75-27«C78), 68-45(94), 61-1(87) 
felonious hoolclde, 65-25(20), 61-21(98), 60-6(97) 
section 202 (t) iuwoary, 75-17(74) 
Nonprofit organliatlbn, constitutionality of exemption from coverage, 

72- 45c(129) 

Honrelafcursible hospital expenses, 70-50a29), 68-26a95) 

Notary public In Puerto Rico, 62-51(51) 

Notice of termination of provider agreenent, 72-64(174) 

Nurse, practical, 62-30(43) ^ ^^^^ 

Nursing-care, hospital Insurance benefits, 70^7(100), 69-43(143), 69-50aa44) 
Nursing services, level of care, 73-51c(160), 72-17a63), 71-48c(152) 



Occupational rluk (disability), 65-61ca44) 
One-Half Support: 

contribution in kind, 61-2(39) 

huabani's requirement, 68-66c(8), 66-3c(22), 64-53C4), 61-17C40), 
60-19(36) 

parent's proof, 75-26c(42), 68-4c(33), 67-35(42), 64-18c(94), 64-19c(96), 
63-16(8) 

' personal service, value, 60-23(37) 

spooled Income, 68-66c(8) 

' rental value of home provided, 61-17(40) 

validity of relevant period, 71-llc(4) 

use of joint bank account, 60-19(36) 
Onset of disability before age 18, tuberculosis, 74-2 Oc (65) 
Onset of disability, eaq)iration of disability insured status, 69-6a(97) 
' 69-38ca08), 68-64c(180) , 
Option for computing farm income, 62-32(58) 
Oral Inquiry, application for benefits, 66-17c(38), 63-37c(13) 
Ordained minister in exercise of ministry, 67-6 G8) 
Osteopathy, doctors of, 63-35(42) 

Outpatient physical therapy services, withholding services from Medicare 
patients, 72-38067) 



Overpayments: 

adjustment after discharge in bankruptcy, 63-7(82) 

adjustment not initial determination, 67-21(100) 

beneficiary not without fault, 69-36(79), 68-7c(108), 65-41c(76), 

64-2(91), 64-21(86), 64-37(88) 
black lung benefit adjustment, 71-20(111) 
child over 18 no longer student, 76-20c(10) 
deceased beneficiary, liability of widow, 70-54(54) 
disabled child, failure to report marriage, 73-5c(69) 
liability of estate, 70-2<45y 
partial withholding, 64-20(84) 

provider of inpatient hospital services, 67-63(140) 
recovery or adjustment, 70-29c(47), 65-24c(87) 

representative payee liability, 64-7(82) n^L.tfn\ 79 7QrrQ7^ 

slmultaneoua entitlement to more than one benefit, 73-4c(67), 72-Z9c(9Z; 
status of <;ravei expenses, waiver of recovery, 74-28(34) 
student failed to report earnings, 74-2c(42) 
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iitlvtr of recovery- or adjustnent, 69-35(78), 66-28 (86), (54-7(82), 

61-59(102) 
without fault, 75-20(H0) 
Oimtr or tenant of. farm. 65-27(64) 



Parantal control. and responsibilities. In her care, 63-1(1) 
Parentis Insurance Benefits: 
amount, 62-5(11) 

black lung, entltlraent conditions, 76-38cC1jOS) 
cialwant "In loco parentla," 65-40(14) 

gratuitous wage credits, exclusion of Philippine Amy service, 74-26c(45) 
one-half: support, 75-26c(42) 7 
parent-child relationship under State l^if, 68r21(36) 

proof of support recjuireasent, 68-4c (33) , ^67-35(42) , 66-15c(28), 64-i8c(94), 
64-19C (96), 63-16(8) 
- ralatlonahlp under St^itc (PA.) law, 74-25c(3) 

void/or voidable narriage, effect on entitlement, 65-19(43) 
Parsonage, rental value in net eamings from self-employment, 72-6(70) 

'TParBnersKlp:'^" ~ ^ — - - ■ ' ~ -~ „ 

Jeflnedj^ 64-9(50)^ .... 

diitributlLve share includat^ in net earnings fron^seif-emplbyment,- 6lB^6c(9^ 

diatrlbutive share of incone. from domestic and^ foreign sources^ net 
eamiiigs from self-employment, 71-14(28) 

husband and wife, 73-32(55), 73-33c(57), 62-17(55) 

investiient with limited partaer, 72-24(73) 

Joint ownership of farm, 61-29(73) 

owner-operator control, 62-8(67) 

rentals- from real estate , 62-49 (61) 
Paternity denied,, sterility of alleged fhcher, 73-52c(35) 
Paternity evidence of -parent-child relationship, 69-15(36), 69-56(40), 

68-29(15) 

Paternity, presumption- of legitimacy of child, blood-tests, 72-25(32) 

Patient helpers, employerremployee relationship, 73-13(41) 

Patient ^records, confidentiality. Drug Abuse Office and Treatment Act of 

1972, 73-48(91) 
Payment in Iclnd, 70-10(22), 70-11(23), 70-43(25) 
Payment under an agreement, definition, 66-5c(26) 
Payments defined, 64-56(66) 

Pennsylvania, in loco parentis, intestate distribution of estate, 74-25cC3) 
Pennsylvania, services as school dentist, independent contractor status. 



Pennsylvania, tradesman's services* independent contractor status, 72-34(^.17) 
Period of s'jpport, validity, 71-llc(4) 
Personal or living expenses, deduct lblllty» 61-42(70) 
Personal services, dependency and support ^ 60-23(37) 

Personal services, family or doss friend relationship, 61-6(49), 61-44(63) 
/harmacist, civir liability as hospital consultant, 69-31(133) 
Philippine Army service, gratuitous wage credit exclusion, 74-26cC45) 
Physician, industrial, 61-61(53) 

Physician* s services,; <tf feet of stayed revocation of license pending final 
court decision, 71-i7(177) 

Pneumoconiosis: (See. black lung benefits) 

chest roentKenographic (X-Ray) evidence, 75-5(88) 
self-employed miner, 73-24(133) 
total dlssblllty, 73-37(137), 73-38(141) 
Policemen, city of New Martinsville, West Virginia, 72-35ca21), 69- 7(82) 



73-54(99) 
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Potthospltal Extended Care -Services: 

attainnent of age 6S, payment for services, 70-34(113) 

diabetic management, 69-51a (169) 

.duration of spell of Illness, 70-17(108), 69-62 aA6) 

OLArday. tlmetrequlrement, 68-39(205) 

leg In cast, 69-54a(178) 

low back at rain and osteoarthritis, 69-53a(176) 

nursing services, level of care, 70-18(143), 70-37(145), 70-46(148), 
70-4''^ (151), 70-59(153) 
] pbst-c. Jaract surgery services^ 69-52a(173) 

^> provider-agreement with nursing home, 69-12(154) 

senility, 69-65a(183). 

3-consecutlve-day hospital stay, 70-36(116), 69-63(149) 
Post-hospital home health-services, 67-30(132) 
Practical nurse , 62-30 (43) 

Premium payments under supplementary medical Insurance program, 67t23(79) 
Prepaid- burial expenses, additional expense Incurred, 65-22(18) 



Presumptions: 

_^___,daath ».J-y ears^abs ence^ngt^^unexpl alned 72^5 3c (54 ),v 6 0-20( 46) 

death, effect of court decree on findings of Secretary* 68-46c(57) 
death of worker- established, 65-50(32), 60-21C47) 

_ _.lack,o£-waBei-lnJabsencft„of„renortlng,^69r57c(60X 

legitimacy of child, 67-il(69), 62-35(27) 
legitimacy of child, blood grouping tests, 72-25(32) 
legitimacy of child bom after death of worker, 73-28(34) 
legitimacy rebutted, sterility of alleged father, 73-5 2c (35) 
validity of last marriage, 72-61(28), 68-63(64), 66-12c(49), 66-34(52) 
66-44(53), 62-36(22), 62-37(23) 
Private-duty attendants, hospital Insurance benefits, 70-7(100), 69-43(3.43), 

69-50a(144) 
Private hone defined^ 67-41a(81) 

Professional services, substantial services test, 72-21c(86) 
Prohibition against Itvy or attachment of benefits, 73-2 2c (87) 

Proof of Age: 

conflicting records, 75-15c(47), 72-19c(49), 64-50c(31), 63-26 a6), 

60-17(18), 60-18(19) 
court decree, effect on finding of Secretary, 65-34c(28) 
delayed birth certificates, 60-10(17) 
documents, determining probative value, 72-2c(41) 
Pederal census records, as evidence, 67-38a(54) 
RIB, evaluation of evidence, 75-14a(45) 

Proof of Death: 

fact and circumstances, 65-50(32), 64-5(13), 62-45(3), 60-21C47) 
presumption not unexplained, 68-46c(57), 60-20(46) 
Property settlement in lieu of alimony as support, 70-52c(l), 68-28(5), 
67-16(4) 

Providers of hospital services, certification and conditions of participa- 
tion, 69-11(126), 69-22(131) 

Providers of-Services: 

certification requirements for participation, 71-160L38), 71-26C148) 
facility operated by Federal agency, 72-10(166) 
failure to file annual cost reports, 73-35a(164)^ 72-40(171) 
ownership change, 75-22(107) ^ 
reasonable cost guidelines issued by intermediary, 75-30c(115) 
review cf determination of reasonable costs, 71-25c(141) 
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teniliutloii of agreaaent* 75-7c(103), 73-35aa64), 72-38a671, 72-A0a71), 
72^64(174) 

Paychlatrlc Hoapltal: 

190-da7 llfatlaa llaltatlon, 71-36(133) 

aarvicaa» 70-24 (102) „ 70-58 (117) , 67-31 (136)y 
Public aaalatanca r^lpleuta, apeclal age 72 piynents, 67-45(47) 
Public Haalth Sarvlca, valvar of civil service .'Jctlrenent annuity, 62-52C87) 
Public waif ara funds as support* widower, 73-9a(14) 
Puarto Wean raaldenca requlr«»nts, special age 72 paynents, 74-27c(7) 
Puarto Rlcb, notary .public In, 62-51(51) 



Quarters^ of Corarage: 
agricultural labs, 64-26(29) 

altarnatlva laathod for detemlnlng 1937-1950 period, 70-1 a4) 
craditlng earnings, dcwastlc service, 73-31(50), 72-57^64) 
disability aamlnga raqulreinant, railroad service, 7O-20c(76) 
Insured at atua, tine first acquired^ 65-44(25) 
._rallroad.coHpansatlon,»65-45(27)' 

-R- 



^Kadlatlon trentnent, nonaMrgency services, 71-49(128) 
Kailroad coapensatlon, quarters of coverage, 65-45(27) 



Kallroad Retlrenant Acts 



coapensatlon creditable as wages, 66-10(45), 62-14(45), 61-25 C114) 
dlsablllty-eaminga requirement, 70-^20cC76), 60-30(113) 
futility of filing c lain for worknen*a compensation, 72-42(152) 
supplanental annuity gratuitous military service wage credits, 69-28(92) 
widow's benefits, 67-8(31), 61-53(115) 

Real Eatate: 

broker, 62-48 C59) 

Intareat from nortgage loans, 64-10(52) 
salesaan, net eamlnga from self-employment, 73-14(54) 
salasaen, 62-31(56), 61-58(51) 
Reasonable charge, durable medical equipment, o9-9(150) 

Reasonable Costs (HI-SMI): 



Intenaedlary's instructions to providers, 75-30c(X15) 
Provider's services, review of determination, 71-25c(141) 

Racovputatlon of Benefit Amount; 

decreaaad worker's primary Inaurance amount, 62-66(41) 
deductlona, entitlement before age 65, 62-26(37) 
earnings after year of entitlement, 62-65(39) 

revision, correction of earnings record after time limitation, 66-30(95) 
waiver of automatic entitlement, 69-25(48) 
Reconsideration, adminiatratlve action, 67-21(100) 



Recovery of Overpayment: 

adjuatmeht, black lung benefits, 71-20(111) 
adjustment, deferred compensation, 74-la(29) 
adjuataent, subsequent paymenta, 70-29c(47) 

beneficiary not without fault, 69-36(79), 68-7ca08), 67-21(^00), 65-24c(87), 
^^^„41c(76), 64-21(86), 64-37(88) 
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dtcaMed bweficlary* liability of vldow» 70-54(54) 
dif«bltcl^chlld, failure to report narrlage, 73-5cC69) 
arroneoua paynent:ba£.ed oh frauds 64-2(91) 
partial yithlK>ldlng of banefits» 64-20(84) 
representative payee liability, 64-7(82) 

alaultanebua entltleaent to DIB and workmen's compensation^ 73-4c(67} 
simultaneous entitlement to RIB and widow's benefits » 72- 29c (92) 
aiud«it. failed to reprrt earnings , 74 -2c (42) 
aubstantlal ser7lces» 72-21c(86) 

waiver of recovery or aajustraent, 69-35(78), 66-28(86), 61-59(102) 
work' activity, fault determinations, 72-28c(146) 

Reduced Benefits: 

adjustment, -black lung benefits, 71-20(111) 
adjustment for retroactive months , 63-4 (29) 
black Itmg , 70-40 (93) 

disability Insurance benefits, workmen's compensation reduction, 

70-45c(94),: 69-24(19) 
divorced wife reentltled, before and after age 65, 68-1(2) 
family maximum, 62r7(65) 

l»^Ab*nd^8,, «-3C6) __ _ ^ 

old-age inaurance benefit before age 65, 62-2(33) 
reduction of husband^ 8 effect on wife's, 62-21(4)- 

elmul t aneoue en 1 1 1 I wa^n t , ,69-5 (4 5 T „ , , _ _^ _ _ 

wife'V,- also entitled- to disability benefits, 64-16(1), 69-^15(5) 
withdrawal of application, 67-36c(51) 
Reentitlement to mother's benefits after termination of comnon-law^marriage, 

73- 3c(22) 

Registrars of vital statistics, justices of the peace, and constables, 

Nebraska, 73-58c(110) 
Rehabilitation services, reasonable and necessary treatment, 76-26aQ26)> 

74- 34a(89) 

Rebabllltation, trial work period, 69-46(119), 65-62(157) 
Rehabilitation program, employment in sheltered workshop, 69-60(58) 
^Rehabilitation program, services performed by hospital patient, 69-59(^6) 
Reinterment of body, burial expense, 61-3(8) 
Religious order meiBberii, retroactive wage credits, 74-18(31) 
Religious services, burial expense, 65-21(16) 

Rentals from Real Estate: 

family corporation, 69-37c(50) 
income from investment properties, 50-8(66) 
office building, 65-28c(67) 
real estate broker, 62-48(59) 
rooming house, 61-42(70) 
royalties for use of lands, 62-49(61) 
Rental value of parsonage, net e&mings from self-employ&ent , 72-6(70} 

Reopening Determinstions 

appeal from administration's refusal not subject to ludlclal review,' 

68-58c(120), 67-39c(106), 64-22c(99) 
error on face of evidence, 75-20(80) 
finality of decision, 71-2^^^49) 

health insurance, reimbursement due provider, 75-21(113) 
correction of earnings record, excluded incoToe, 66-8(94). 
correction of earnings record after time limitation, revision of benefit 

rate, 66-30(95) 
erroi* on face of evidence, computing period, 61-60(106) 
finality, 64-24(41) 
finality Of decision, 71-2c(49> 
fraud or similar fault, 64-2(91) 

new and material evidence, 68-12a(129), 67-22(104), 65-51(93) 
proof of void or annulled marriage, 65-19(43) 
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protpectlve. effect of eppllcfction 66-26(41) 
..,Soldler»» and'Sallora ClvU Relief- Act (SSCRA), 61-A0a04) 
. tlM .limitation period » 63-2(6) 

itopbft of annual earnings » failure to file tlnely* 61^39 C83) 
Representation by counsei, fees for services » 69-38cCi08}» 68-47c(134)» 
68-61ca40); 67-54c(109), 66^196(92), 65-330(101), 62-47 C86) 

Representation of Clalitant : 

attorney's fees, authority to regulate and approve » 72-14c(95} 
attorney's fees, award by court, 72-31c(97) 
disqualified nonattorney^ notlce^and hearing, 74-29(50) 
fair «xd laqpartlal hearing, 71-23c(52) 

Representative Payee! 

conservation of benefits, 70-41(34), 68-9(97), 68-60(106} , 65-43(82), 

64-23(80) 61-23(99) , 61-24(100) 
instltutlonalixed beneficiary, 70-32(33), 68-18(^9), 66-20(83), 66-42C84) 

64-23(80), 61-23(99) 
ins titntlOMllxed beneficiary, ability to handle own affairs, 73-29(60) 

Investaent in corporate stocks. State law, 72-13(90) 

iSwttaent - of conserved ' f Sds , 71-3(31) 
dverpayaent liability ^ -^-^7 (82) 
selection, 70-42(36) 

^sldence^in the U.S., tearporary absence, 68-65a(201) 
Res Judicata, disability clai«, 71-32ca2) 
Resources, SSI, 76-8 (Sp, 75-34 a29) 

Respiratory Inpalraent: 

ability to do other work, 64-47c(139) 
ability to do varied lighter work, 65-15c(lll) 
level of severity, 64-28c(lll) 
Retired pay for non regular alllcary service, 70-13(72) 

Retlrop? t Insurance Benefits: 

proof of age, evaluation of evidence, 75-14a(45) 
reduced before age 65 , ,6^-2 (33) 

slnultaneous entitlement to reduced disability insurance benefit, 
69-5(45) 

slnultaneous en tltlenient to wife's insurance benefit, 69-13(5) 
slaultaneous with widow's benefits, overpayment, 72-29c(92} 
termination, date of death, 62-45(3) 
Retirement pay, 62-9(68), 61-26(56) 

Retroactive wage. credits, coverage for member of religious orders, 7<r-18(31) 
Retroactivity of application for benefits, 68-68c(54) 
Retroactivity of apollcatlon, child's insurance benefits, 75-23(9), 

73-lc(19), 73-21c(72) 
Retroactivity, period of disability, 72-63ca33) 

Review of determination of reasonable costs of provider of services,. 
71-25c(l4l) 

Review of hearing decision, time- limitation, 74-4(48) 
Rooming house gross income derived, 61-42(70) 
Royalties, attainment of age 65, 75-19(72) 
Royalties, use of land» 62-49(61) 
Royalties, writing activities, 67-52(92), 62-50(^0) 
Rules of administrative finality, 68-12a(129) 




Salesmen, real estate, 62-31(56), 61-58(^1) 
..Salesmen, securities, status as employee, 72-58(66) 
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School Attendance, full tine, 69-44a5), 68-3a2), '68-14(13), 68-43a8), 

68-69(23), 67-34(25), 67-50(29), 66-25(6), 66-35(7) 
School r«cord«, proof of age^ 72-2c(41), 72-19cC49) 
Seafaring work, ewployer-employee xelatlonahlp, 71-54c(3.9) 
Securltlea salesven, status as eaplo/ee, 72-58(66) 
Self-eaployed alnexi pneuaoconlosls, 73-24(^.33) 

Self-I»ploy«ent Iricone: 

adMlniaterlng relatives estate, nonprofessloniO. fiduciary, 76-31c(3U) 

adianlatrator of estate, 63-46(44), 61-43(61), 60-27(60) 

baby-altter, '61-27(50) 

buaineas operated by guardian, 61-62(71) 

coflBunity incoM froa trade or business, 68-19(83) 

correction attei^>t aft ar tiiie lialt at i<m eacpired, 76-32c(i|8) 

deductions on accomit of wrk, 76-216(38) 

diatribntive share of^^partnersHip incone-'from domestic and foreign 

sources, 71714(28)^ 
doctors of osteopathy , 63-35 (42) 

earningis, corroborative evidence, 70-55c(27), 66-7(74) 
excess earnings* deductions from monthly benefits, 72-5cC31) 

—e3iclusion^of-px^l965 -physician-services ,.74-12c (2 

gross income from agricultural enterprise, nonproduction payment, 72-47(76) 
hiisband-vlfe operation of jointly owned hotel, 68-48cCB5) 



_ .huaband-wlfe-partnershipi,^73- 



life insurance! agent beneficiary, 71-22(40) — 
musician, itinerMt, 64-40(54) 
notary public, 62-51(51) 
nurse, 62-30(43) 

partnership* 64-9(50), 62-17(55) 

real estate salesman, 62-31(56), 61-58(51) 

rental property^ exclusion, 75-18c(67) 

rental value of parsonage included in net earnings, 72-6(70) 
royalties, 75-19(72), 62-49(61) 

salesman's conmlssion included in net earnings, 73-14(54) 

substantial services, 72-21c(86), 71-13c(34) 

writing activities, 67-52(92), 62-50(50) 
Senility, poathospital extended care services, 69-65a(3.83) 
Separation agreement no:; incorporated into subsequent divorce decree, 

61-19(44) 

Seven-day work test, 63-34(69), 62-61(76), 61-22(77), 61-3708) 

Seven da7 work test, benefit deductions, 74-13(36) 

Sheltered workshop, services as employee, 69-60(58} 

Sheltered workshop (disability), 61-10(154) 

Sick or disability pay, 60-7(55) 

Sick or vacation pay, 62-63(47) 

Sick pay, status as wages, 72-56(126) 

Simultaneous entitlement to more than one type of benefit, 69-5(45), 69-13(5), 
64-16(1) 

Simultaneous entitlement to aore than one benefit, overpayment, 73-4c(67), 
72-29c(92) 

Skilled services (HIB), certification by physician 71-17a66) 
Soil bank paymenta, 63-19c(46), 61-28(70) 
Soldiers' and Sailors' Civil Relief Act, 61-40(104) 

Special Age 72 Payments: 

alien* 5-year contiguous residence requirement, 72-27(16) 
disability retired pay of veteran, 67-28(45) 

eligibility; for governmental pension , 70-23c(12), 68-13(42), 68-36(44), 
-68-78(49) 

public assistance tmder State program, 67-45(47) 

Puerto Rlcan resldence'requirements* 74-27c(7) 

reduction due to cSmnutation of periodic pension, 68-52 (48> 

veterans* benefits from State, 67-46(49) 

voluntary deposits for teacher's annuity not cause for offset, 68-37(46) 
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Sptll^of llln«st» hospital Insurance benefits, 76*16 da) » 70rl7(108), 
70-25(110), 69-62(146), 67-30(132), 67-31(136) 

Stata and Local Coverage t 

Anderson Y* Celebresze, coverage of eiq)loyee, 63-51c(33) 

CaXlfdxnla» city of Santa Rosa employees, 73-57(107) 

C6miectlcut» transfer of positions from covered to noncovered retirement 

ayatm, 74-5(54)^ 
•siployea granted educational leave, 71-6(55) 
eaployeea In poaltlons conpensated by fees, 68-23(145) 
eiiployer Identity, Intergovernmental Personnel Act of 1970, 72-33(115) 
extension of coverage group to coverage, 68-77(157) 
ferry boat operatora* Chouteau County, Montcna, 72-16c(113) 
Interest aaaessaent for failure to timely pay contributions, 75-28 C83), 

74-30 (56) » 73-55(102), 73-56(105) 
jail cooka, Allen and Vigo Counties, Indiana, 73-17cC94) 
Louisiana^ a chool -bus drivers, 70-14 c (63) 
MUler V* Fleim^ng, employment after retirement, 63-52cC35) 
Misaourli ajervlcea^and feea of public and deputy public administrators,. 
^ wage a ta tua , 7 2-36 (1 24 ) 
, yebra8fcaa. atatu s:.of consta^^ justl^ces. of the peace » and regis trars^pX „ ^ 

vital atatlstlca, 7V5'8c(lid) 
Pennsylvania services as -school dentist, 73-54 (9 9) < 

f* tUiByl^^±jk,^ tradesmen ' a ^ aervlces , Ind e pendent contractor stat us ,. 72-3 4(117) 

policemen, city of Nev Martinsville, West Virginia, 72-35c^(121) 

sendcea and fees of motor vehicle license agents, 72-7(110) 

sick pay» status as wages, 72-56(126) 

uniform allowances, status as wages, ?0-43(25) 

wage-sick .pay, 76-22c(62) 
State court order, effect on finding- of Secretary, 62-62c(88) 
State court order of paternity, effect' on Secretary's determination, 

68-10c(124), 67-32c(18) 

Stepchild: 

dependency, change In support situation, 71-llc(4) 
'^duration requirement, accidental death of worker, 72-44(5) 
relationship, 70-3(38), '69-55(17), 67-32c(18), 61-52(42), 60-9(35) 
termination of entitlement, 73-26c(3) 
Stepgrar4 child or grandchild, 73-41(7) 



Army nurse program, 68r43(18) 

attendance at two educational Institutions simultaneously, 68-14(^3) 

demed full-time attendance, 68-69(23), 67-34(25), 66-35(7) 

educational institution definition not met, 76-lla(7) 

2(Khour per weak requirement:, 66-25(6) 

Ksnpcwar Development and Training Act enrollee, 68-3(12) 

medical assistants school, 20-hour per week requirement, 69-44(15) 

nonattendanca period, 76-19(5) 

over age 18, in her care, 69-45(22) 

period of nonattendanca, 76-19(5) 

service academy of the United States, 67-2(11) 

trade or vocational school, 20-hour per week requirement, 67-50(29) 
work-atudy program, 67-49(27) 
Student beneficiary failed to report earnings, overpayment, 74-2c(42) 

Substantial Gainful Activity: 

ability to engage in, 76-4a(J7)» 70-56c(86), 65-47c(150), 65-59c(133), 

64-47c(139) ^ 
adaptability to other work, 65-61c(l44) 
Q application of 1967 amendments to pending cases, 71-24c(66) 



Student: 
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coutitutiohmXity of provision* disabled .-widow, 74-31c(7.8) 

dtfttctlTe-dslinqueat conf ineatnt » 73«^02 (129) 

duratflott of iiubility, 73-^7c(121) 

«xlst«iic« of Jobs in nstiotwl economy^ 74r7c(75) 

fm «^>lo7»ent» 61-69(159) 

luck of sevsrlty, 72r4c(7), 65-58c(n0) 

li«ltsd«ctiijdty,Y 60-^29(153) 

fssidtua capacity, 65-30C (116), 64-llc(109). 

Tctura to vork> overpayvant, 72-2 8c (146) 

sttWidiiad work shop 61^10(154) 

vocational adaptability^ 63414(104) 

vocatioiial teatlaony, 73-59c(128) 

vork ptr.foriance, .65-62(157), 64-14(147), 64-32(149), 61-16(156), 
61-330.57) 

workshop avaluat ion as evidence, 73-230(124) 
Substantial Services: 
deductions, 76-21(35) 

dental:profes8ion, tiae^devoted to. practice, 72r21c(86) 
highly- skilled and technical services, 71-13c(34) 
Substantial-servicea-in-self-««ploy»ent,^68-6c(91) ,-66-18c(76>,-65-6(70) 
65-23c(73), 65-41c(76), 64-38c(63), 61-38(80) 

- ^Supplensnr.al^Sscttrlty-IncoiM . — ..^^..^^^ — _ 

burial prepaid, reaources, 76-9(157) 
couplii separates, 76-28 OijG) 
deeming of incone, 75-32(125) 

deening of incone fron inelip.ible spouse, 75-33(126) 

hearings and appeals, abandonment effect, 76-43058) 

institutionalized claimant , 76-7ClLStD 

marital relationship, 76-42 Olid, 76^ 27 dli^ 

Medicaid eligibility, 75-31(123) 

real property resources, 75-34(129) 

resources _ nonexcludable , 76-8 0^ 

senrLce allotments, unearned income, 76-18(1^ 

spouse eligible, definition, 76-41 (iW) 

underpayments, disposition, 75-35(^30) 

underpayment,- recipient died in nursing home, 76-10O6d) 

Supplementary Medical Insurance Benefits (Part B) : 

alien residency requirement, 76-4 Oc (330 

appeal from carrier's determination denying reimbursement, 69-48cCl56) 

appeals, benefit- determinations, 74-23c (93) 

carrier, agency of government, 69-49c(163) 

charges imposed by inmediate relative, 71-10068), 69-66068} 

Cuban refugee, enrollment period, 68-38(197) 

durable medical equipment, reasonable charge, 69-9(150) 

Mrollment.llmltaticn, 71-40(172) 

enrollment under State buy-in agreement, 69-10(152) 

exclusion of payments, services under a workmen's compensatiou law or 

plan, 71-29(170) 
facility operated by Federal agency, 72-10(166) 
Initial enrollaeht period, 67-15043) 

initial enrollment peiiod, application timely filed, 75rlO20) 

items and ssrvlces excluded, payments by governmental entity, 70-8001), 

68-26 095) • 
phyaician*s and medical services, outside U.S., 69-64066} 
physicitti's aenrlcea effect of stayed revocation of license pending 

finals court decision, 71-57 (177) 
premium paymuits timdor plan or system, wages, 67-23(79} 
reasofiabla charre, physician^s services, 70-27(132) 
O reasonable charge, prosthetic device, 70-28(133) 
) I /^"requlremeht's for enrollment , -67-2 9 O30) ^ 
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Support* -wdidlty of relevant porlod, 71-llc(4) 

Sttrvlvlp.8 divorced wife, 69-4(18), 68-15(28), 68-16(30), 67rl8(33), 

67-55(39), 66-38(20) 
SurrlYlng fpfi^e defined, 65-11(46) 

SuTvlvortf* insurance benefits, vldover with ninor chlld^in his care, 
75-13c(I5) 

Suspension of Benefits: ' 

alien outside the United States, change of citizenship, 73-16(64) 
aljt consecutive vonths' absence, cliens, 64-36(74) 

-T- 

Tax sale certificates, interest incoae, net earnings from self«Hinploya«at, 
72-48(77) 

^ partners , z61-29 (73) 
T«mei see, interest assessBwit for failure to tlaely pay contributions, 

74-30(56) 

Ternlna t ion: allowances, > status as vagss after end.of employmenc relationship, 

72-23(61) - 

«Jet«lxiatlon vof* agreeaant , -providers " of •services ^ 7^76 (103) r-73-35a(164>r-^ 

72- 38(167), 72-40(171), 72-64(174) 

^Ter»lnatlon<of^Benefits:--^- ------ - , ^ 

adoption of child, 69-3(42), 69-16(43) ^ 

child's at tainaent of age 18, 63-15(5) 

child's reent it leaent on sane earnings record, 67-33(23) 

death, date, 72-lc(52) 

date of death, 62-45(3) 

deportation, constitutionality of section 202 (n)^ 60-1(87} ^ 
disability cessation of, 65-62(157), 64-32(149) 
disability, prior to hearing, 76-23c^) 
reentltleoent after void remarriage, 63-2(6) 
raaarriage, 66-4(25) 
stepchild, 73-26c(3) 
Tendnatlott of coanon^aw iMirrlage, reentltlement to skother's benefits ^ 

73- 3c(22) 

Three consecutive day hospltsl stay requlraaeiit prior to adalsslon-for 
extended care services, 74-15c(84) 

Tlae Llsltation: 

adoption of child, 24-n6nth period, 72-20c(l), 72-43c(36) 
application for lunp-stm, 61-4(12), 61-55(13) 
coaputatlon of period for reopening deteninatlon, 61-60(10^) 
constitutionality of filing of application, LSDP, 73-39cCl6) 
BWB, eligibility period, 74-l4c(6l) 

earnings record correction, 73-6c(80), 73-15(84), 72-30(99), 72-54ca01); 

72-55c(104) 
exclusion^ of faally enploynent, 74-3a(25) 

faildre to pay contributions. Interest asoessnent, 73-55(102), 73-56(J.05) 

proofs, filing of, 64-18c(94), 64-19c(96) 

request for hearing, 73-45c(79), 68-8(122), 65-26c(91) 

rervlew of hearing decision, 74-4(48) 

revision of earnings record, 66-8(94), 66-30(95), 65-42c(96), 62-28(83) 
rules for adalnlstratlve finality, 68-1 2a (129) 
Soldiers' and Sailors' Civil Relief Act (SSCRA), 61-40(104) 
withdrawal limitation removed, 65-17(22) 

Trade or Business: 

administrator or executor, 63-46(44), 61-43(61), 6O-27C60) 
baby sitter, 61-27(50) 

"baneflclary'a business in foreign country, 61-22(77), 61-37(78) 
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; doctort of o«t«op«thy, 63^35(42) 

f •iMMts for dtttndnlng, 64*-40(54) 

tmaj CM h6m^ 67'2A{SS) 
- f«» op«r«tor, 67-7(87), 67-42(90) 

groii incoBt from ajrrlcultural. enterprise, nonproduction payment » 

.72^7.(76>,, : . . 

hYseb<nd:«ad:vife;pmrtnerahip, 62-17(55) 

iavee»nt with llidted- partner of partnership, 72-24(73) 

landing ibneV, 64-10(52) 
I wmagcMn^ and control, coiBnunity property state, 68-19(83) 

■anagmmt of trust estate, 65-10(57) 

notary ' public in Puerto Rico , 62-51 (51) 

practical nurse, 62-30(43) 

rMlfestate s^esawi, 62-31(56), 61-58(51) 

rental- of equipment, 61-45(64) 

sale of l>uslnass, 63-36c(48) 

sales of lots, 64-9(50) 

writing activity, 67-52(92), 62-50(50) 
Transfer of business, bona fides of, 66-18c(76), 65-23c(73), 65-41c<76), 

64-38c(63) 

Transfer of position (State's Attorneys) from covered to noncoveredretire- 
-_^"iient«*system,--7A->("5A)— — — — - ^^--^ - 
Transitional Insured status, 67-62(53), 66-21(46) 
Travel expenses, 63-18 (37) 

l^- _ ^Travel^ expense- Stat us ,*work^deduct ions, ^74-2 8 (34)^^ — ^ ^ 

Trial work period (disability), 70r56cC86), 69-46(119), 65-62(157) 
Trust estate, management of, 65-10(57) 

Trust Territory of the Pacific Islands, alien nonpayment provisions, 
74-19(38) 

Tuberculosis^ onset of disability before age 18, 74-20c(65) 
Twenty- four month time limit provisions for adoptions, 68-30(16} 
Twenty- four month time limit provisions for adoptions by retired workers, 
67-303) 

Vnderpa3nocnts 
black lung benefits, 71-20(111) 

disposition, legal representative, 70-4 C40), 70-9C41), 70-30(43), 68-31C110), 

,68-72(112) 
disposition, stepchildren, 70-3(38) 
disposition, SSI, 75-35(130) 

small estate statute (Ariz.) » 70-30(43), 70-9(41) 
V. SSI, recipient died in nursing home, 76-10(360) 

United States Postal Service, Federal enploymcnt, 72-46(63) 



Use of Benefits: 

conservation, 68-9(97), 65-43(82), 61-23(99), 61-24(100) 
institutionalized beneficiary, 66-20(83), 66-42(84), 64-23C80) 
limitation on expenditure, 68-18(99) 
prepaid burial plan, 70-41(34) 

support of relative, 70-32(33), 68-32(100), 68-33(102), 68-59(103), 
68-60(106), 65-53(84), 65-54(85), 61-24(100) 
Utilization review coonlttee inpatient hospital services, 71-8(135), 
71-37 a23) 

Utilisation review conwdttee's deficiency in operations, 73-8c(154) 



-V- 

Vacation pay, 62-10(70), 62-63(47) 
O Veterans: 

ERs|C correction of service records, 62-13(90) ^ | ^ 
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dishonorable discharge, presidential pardon, 68-11(159) 

other Federal benefit, 70-13(72), 69-28(92), 65-12(lA6), 6A-6A(106), 
63-29(31) ,^ 61-49(110) , 60-16(110) 

service for foreign country, 64-12(103) 
Veterans* Administration hospitals, work by patients, 64-15(106) 
Vocational expert testlxaony, existence of jobs In national economy, 

7A-7c(75) 

Vocational rehabilitation, refusal of (disability), 64-13(145), 64-46c(128) 
Vocational testimony, ability to engage In substantial gainful activity, 
73-59c(128) 

Vow-of-poverty deductions, members of religious orders, 74-18(31) 



agricultural labor, 70-11(23) 

agricultural labor, payment In kind, 70rlO(22) 

allowance for travel, 63-18(37) 

alternative method for determining QC's, 1937-1950 period, 70-1(14) 
annuity purchased through payroll deductions, 64-59(^8) 

constructive payment, 73-20(47), 73-42(52) 
corporate officer, 73-12(39), 73-42(52) 

_ .^^l*f£H?A55^,i5£*£i°P.-P*J^?21?»w7^^^ 

domestic service excluded, 76-^12c(19) 

domestic service. Identity of eroployer, 72-57(64), 62-29(46) 

domestic service In private home of son, 73-31(50) 

evidence to correct earnings record,. 62-11(81) 

excess earnings, deductions from monthly benefits, 72-5c(81) 

exclusion, employed by spouse, 74 -3a (25) 

expenses of salesman exclusion, 76-33(51) 

falmlly ei^loyment, 76-13a(3Q) 

Federal agency determination, 64-24 c (41) 

fees of motor vehicle license agents, 72-7(110) 

fees, public officers or employees, 69-61(87) 

noncash payment exclusion, 67-41a(81) 

paid after worker's death, 64-8(39) 

payment after termination of employment relationship, 72-23(61) 
pension pay during employment, 66-9(71) 

premium payments under supplementary medical insurance program, 67-23(79) 
railroad compensation, 66-10(45), 62-14(45), 61-25(114) 
renewal ccumissions of life insurance agent beneficiary, 71-22(40) 
retirement pay, 62-9(68), 61-26(56) 

retroactive coverage for members of religious orders, 74-18(31) 

services and fees of public and deputy public administrators, 72-36(124) 

services, extent arid value, 66-31c(65), 63-42c(39) 

sick or disability pay, 60-7(55) 

sick pay, 72-56(126) 

State and local, sick pay, 76-22c(62) 

stipend payments to employee granted educational leave^ 71-6(55) 
uniform allowances, payment in kind, 70-43(25) 
vacation pay, 62-10(70), 62-63(47) 
Waiting period, disability, 65-62(157) 

Waiver of adjuatment or recovery, 69-35(78), 66-28(86), 61-59(102) 
Waiver of adjustment or recovery of overpayment,. 63-7(82) 
Waiver of automatic. entitlement to recomputation, 69-25(48) 
Waiver of civil service annuity, 62-52(87) 

Waiver of recovery, status of travel expenses, without fault, 74-28(34) 
Waiver of right at administrative level, 72-2c(41) 

Widow, miner's black lung benefits, 75-12c(96), 73-36(135), 72-41(140), 
72-65(155), 72-66(157), 71-20(111) 

Widower's Insurance Benefits: 

^ child in his care, equal protection claim, 75-13c(15) 



Wages : 
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d«p«nd«iiey and aupp6rt» uae of public welfare funds, 73~9a(lA) 

dapaodencT-requlrcaeiity 66*3c(22). 

mtiaaaMit under 1961 asendMnts* 62-23(10) 

^^Id-trr voidable »arrlage» effect on entltlenent» 65-19(43) 

- Hldpw^B Inauranca. Benefits: 

annulment of divorce, 65<-56(A6) 

application, entltl«Mnt conditions, 71-52(10) 

application iniqulrenent, 66-17c(38) 

black luns» vilner's death accidental, J6*36aC]0i^ 

black lung^paTaents ^ter-annulaent of Mrrlage, 76*15 C109) 

cofputatlbn, y^^^ 67-19(36) 

de«Md.iiarrlage provisions, 69-*27s(29) 

d Isabillty banef 1 1 s sub j ec t to workaen ' s conpenss t Ion , 69-2 A (19) 
-durstlon of «arrlsge requira»ent» 72-52(12), 71-21c(8) 
.«ntltlenant-as spouse of ^de«»ed «afrlsge and as legal widow, 71-55(15) 
foreinm proxy aarriagey validity, 71-44(13) 
Mrrlage requialte» 69-21aC37) 

presiiaption of validity of last narriage, 68-63(64) 

railipad:benefits, 61-53(115) 

reconputstion, 62-66(41) 
- ™Tanarrlsge^sfter''age*'60v'68-7I(31)V 66^37 (18V 

rcaarrisge before age 60, 70-19c(9) 

simultaneous entltle»ent» overpayment, 72-29c(92) 
— ™*surviving'^dlvorced-wif e ^--court-ordor-f or-support^ -69^4 (18) ,- 68-15 (28) 
67-18C33), 66-38(20) 

aurviving divorced wife, duration of marriage, 67-55(39), 

survl^ng divorced' vife , foreign court order of support , 68-16 (30) 

tranaltlonal Insured status provision, 66-21(46) 

validity of divorce, 70-21(16) 

validity of divorce under State law, 72-62(30) 

validity of Mesdcan divorce, 72-61(28) 

void or voidable marriage, effect on entitlement, 65-19(43) 
, ^ voidable marriage, effect of annulment, 65-2c(34) 
widow defined, 67-8(31) 

Wife's Insurance Benefits; 

deductions for work, 63-32(68) 
divorced wife, 1965 snendments, 69-1(1), 66-24(1) 
divorced wife, court order of support, 68-41(6)^ 61-1(44) 
divorced wife, elimination of dependency requirement, 73-25(1} 
divorced wife» property settlement agreement, 70-52c(l), 68-28(5), 
67-16(4)- 

effectiv« date of- entitlement, 63-8(18) 

entitlement of child prerequisite for woman under 62, 67-48(7) 

entitlement of worker prerequisite, 64-52(3) 

husband entitled to reduced benefit, 62-21(4) 

in her care, child over age 18, 63-1(1) 

mother of worker's child, 63-47(21) 

one, year duration of marriage requirement, 67-58(9) 

rtentitlamant of divorced wife, amount before and after age^65, 68-1C2) 

reentitlement of wife divorced prior to Social Security Amendments of 

1965, 67-1(2) 
relnststement, void divorce, 72-51(26) 

almultaneoua entitlement to old-age Insur&nce benefits, 69-13(5) 
validity of Mexican divorce, 72-61(28) 

voidable underage marriage, effect on entitlement, 72-49(24) 
wife of worker, 67-58(9), 62-57(25) 

>rlfe tmder 654Slso entitled to disability benefits, 64-16(1) 
Wiacbnaln, social worker for Department of Welfare on educational leave, 
71-6(55) 

Withdrawal of application^ 68-42aa4), 67-36cC51), 65-17(22), 64-33c(22) 
Women'a Army Auxiliary Corpa (KAAC), 60-16(110) 
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Work «vallablllty test, disability, 70-5c(81), 69-40c(115), 65-30cai6), 
64-29cai4)t 64-47c(139) 

Work Deductions: 

constitutionality of retirement proviso, 72-5 c (81) 
deferred compensation, 7A-laC29) 

good cause, failure to file timely report of earnings, 73-43C62) 
rentwai cownissions of life insurance agent beneficiaries, 71-22 C^O) 
royalties, 75-19(72) 
seven-day work test, 7A-13(36) 

substantial services in self-employment, 72-21c(86), 71'-13c(34) 
travel expenses of salesman, 74-28(34) 

Workmen's CompensstionJ 

death of miner, reduction of benefits Inapplicable, 72-65(155), 72-66(157) 
different impairments, reduced disability benefits, 72-50(144) 
disability benefits paid after miner's death, 72-41(140) 
disability reduction, 76-34c(73^ 

futility of filing claim, railroad employee, 72-42(152) 
- lump-sum-compromise-award, -70-38(105). . 

lump-sum settlement reduced disability benefits, 71-15a(93), 71-34c(100), 
71-A5c(104) 

medical»expen8eMexclu8ion^from_award,^lr33c.(9.6), _ 

reduced disability benefits, constitutionality, 72-37c(136) 

reduced disability insurance benefits, 70'45c(94), 69-24(19) 

reduction of child's benefits upon worker's receipt of State compensation, 

74-9c(71) ^ 
reduction of disability insurance benefits, Michigan statute, 74-21ca3) 
seamen, benefits under Jones Act, 70-57a(96) 
simultaneous with DIB, overpayment, 73-4c(67) 
supple^ntary medical Insurance benefits exception, 71-29 (X70) 

Workshop^valuation as evidence of ability to engage in substantial 
employment, 73-23c(124) 

Writing activity, 67-52(92), 62-50(50) 




